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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMO~TD. 
Record No. 3368 
AMERICAN CYANAMID COMPANY, Plaintiff in Error, 
versus 
COMMONWEALTH OF VIRGINIA, Defendant in Error. 
PETITION FOR WRIT OF ERROR AND SUPERSEDEA8 
TO THE CIRCUIT COURT OF NELSON 
COUNTY, VIRGINIA. 
To the Honorable Chief Justice and Associate Justices of the 
Supreme Court of Appeals of Virginia: · 
Your petitioner, American Cyanamid Company, respect-
fully represents that it is aggrieved by two certain judgments 
of the Circuit Court of Nelson County, Virginia, the first ren-
dered September 23, 1947, and the second November 1, 1947, 
in the proceedings brought in the name of. the Commonwealth 
of Virginia, resulting in a fine of Twenty-five Dollal'S ($25.00) 
and costs imposed upon your petitioner in each of said cases. 
A transcript of the record, duly certified by the Trial Judge 
and the Clerk of Nelson Circuit Court, is herewith filed as a 
part of this petition. 
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PROCEEDINGS IN THE TRIAL COURT. 
The cases resulting in the fines afore said were instituted 
by the Commission of Game & Inland Fisheries of Virginia, 
at whose instance warrants were sworn out before the Trial 
Justice's Court of Nelson County against your petitioner, 
charging a violation of Code, Section 3305, Section 43, of 
28 the Game, Fish and Dog Law, in that 8 the Company did, 
on the date specified in each of these two warrants, "un-
lawfully cast noxious substances and matter into Piney River, 
by which fish therein were destroyed". The first warrant, 
dated October 16, 1946, alleged the above offense occurring_ 
September 5, 1946, which warrant was tried November 22, 
1946, in the Trial Justice's Court, resulting in the fine afore-
said. Upon appeal to the Circuit Court of Nelson County, like 
order was entered by it September 23, 1947. 
The second warrant was issued August 25, 1947, charging 
a violation occurring on August 12, 1947. This warrant was 
hied October 27, 1947, and a like fine assess_ed, and upon ap-
peal to Nelson Circuit Court was affirmed November 1, 1947. 
For the sake of brevity, the petitioner will herein be re-
ferred to as the "Company", Code Section 3305(43) will be 
referred to as the "Fish Law", and the Commission of Game 
and Inland Fisheries of Virginia will be referred to as the 
'·' Commission''. 
A short time before tl1e trial of the first warrant, namely, 
on November 20, 1946, the petitioner had received notice from 
the Virginia State Water Control Board to apply for a cer-
tificate to continue to discharge its waste matter into Piney 
River, under the Water Control Law which became effective 
June 19, 1946. In due course the Board began its functions 
by mailing to industries, as required by this law, notices to 
apply for certificates to continue pollution. At the time of 
the trial of the second warrant, the Company's application 
had been filed and acted upon by the Water Control 
311 Board, which on April 2, 1947, issued. •to the Company 
Certificate No. 34 (R., p. 33). 
Upon the trial of these warrants, the Company admitted 
that for years it had been discharging its industrial waste 
into Piney River, consisting of dilute sulphuric acid and cop-
peras, which made aquatic life in Piney River impossible and 
which effectively destroyed fish in that stream, if any were 
in it. In defense, it' contended that the Commission had 
known the situation for all these years and bad reviewed it 
with the Company without resort to law until 1946, and that 
as a result of the creation of the ·water Control Board and 
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of its effective assumption of jurisdiction in matters of pol-
lution, this Company was no longer subject to fine at the in-
. stance of the Commission in a proceeding under the statute 
aforesaid. It contended that the elimination of pollution, 
following the advent of the Water Control Board, became a 
matter of adjustment and revision of industrial processes, 
whereby, within practicable limits, the undesirable matter 
could be reduced and eliminated. It, the ref ore, urged that the 
inauguration of sucb a system of industrial adjustment was 
in effect a modification and repeal of the former law pro tanto, 
so as to deprive the Commission of any jurisdiction to elimi-
nate industrial pollution, by means of penal measures against 
the Company, on account of its industrial discharge, and like-
wise deprived the courts of ju1isdiction to adjudicate the 
charge of pollution, by means of any measure, except as speci-
fied by the Water Control Laws. 
ASSIGNMENT OF ERROR. 
The sole assignment of error is that the Circuit Court of 
Nelson County erred in ruling that the Water Control 
4,, Law of 1946 did enot amend Section 3305(43), so as to 
eliminate and prohibit penal proceedings under the Fish 
Law against an industry for discharge of ituZ.ustrial waste into 
a stream, and particularly where that indush·y is operating 
under specific authority of the Water Control Board to con. 
tinue to discharge such industrial waste into the stream. This 
assignment will present itself to the Court in the several as.: 
pects set forth below, but in its final analysis there is but 
this one asignment in the cases. 
THE QUESTION INVOLVED. 
Viewed from its practical aspects, the question presented 
to the Court is whether an industry 
(a) which for fifteen years, to the knowledge of the Com-
mission, has been wasting dilute acid into Piney River, to the 
destruction of fish and aquatic life in that stream; and 
(b) which, in the first case, had been notified to apply for a 
certificate of authority of the State ,vater Control Board, to 
'' continue to discharge its industrial wastes into Piney River'' 
and, in the second case, had applied for and obtained the cer-
tificate; and . 
(c) which cannot coufome to operate witllout the .continued 
discharge of acid into Piney River; and 
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(d) which has exhausted all methods in practical use known 
to science, for the improvement of ifs industrial waste; and 
(e) will continue to co-operate with the ·water Control 
Board to the exhaustion of all possibility of effluent improve-
ment 
can be legally held guilty of a violation of the Fish Law (Sec-
Hon 3305), upon a charge that it did "unlawfully, or know-
ingly, cast noxious substances or matter into Piney River 
• 
0 
* by which fish therein, or fish spawn, may be destroyed.'' 
Briefly summarized, this question is whether an in-
5* dustry "authorized ( or, in the first case, to be authorized) 
by the State ·water Control Board to continue to discharge 
industrial wastes, pending investigation and possible re-
vision of industrial processes, is, on account of such indus-
trial wastes, to be subjected to repeated prosecutions under 
the Fish Law, whenever the Commission may be so minded, 
resulting in fines up to $250.00 and jail sentences of thirty 
days. 
Stated legalistically, the question is wl1ether the Legisla-
ture of Virginia, in adopting the Water Control Law of 1946 
and thus legislating for the entire field of stream purity, in-
t~nded thereby to amend the Fish Law to the extent of mak-
ing an industry immune from prosecution under that section 
for the discharge of industrial waste into a stream, and there-
after subject to the provisions of the Water Control Law 
alone. 
THE FACTS. 
The Court will have noted from the brevity of the record 
. that the facts lmve been stipulated by counsel in the two cases, 
hence are undisputed and within a very narrow range. Ac-
tually no issues of fact are involved, and the sole question is 
one of law for the decision of this Court. 
1. The Company's Opera.tion. 
The facts as stipulated by the parties present to the Court 
u picture of the Company's operation insofar as it is material 
to this case. From these facts the Court will have noted that 
the material which is wasted into Piney River as a result of 
this operation is of two kinds, the solid material in suspen-
sion and tl1e sulphuric acid in liquid form (R., p. 5). The 
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solid material comes from the mill operation in.Amherst 
'6i) County (R., p. 4). This is native soil, finely 9 ground, 
chemically inert and, the Company contends, entirely in-
npcuous and hm111less to aquatic life, though distasteful in 
appearance. The Company's plans contemplate the construc-
tion of a settling basin, wherein this solid material will be 
settled out and clear water returned to the stream, and the 
·solid material thus settled out will periodically be removed 
from the basin and disposed of. So far as concerns this 
aspect of stream polluti~n, the Company is definitely of opin-
ion· that it has·never been anything more than discoloration in 
the stream, harmless to fish life, and in time it will be en-
tirely removed (R., p. 4). The Company contends that this 
solid material in suspension is not a violation of the law as 
charged, and we believe that the contra1·y will not be asserted. 
The other type of waste disposal, which the Company con-
~edes to constitute pollution and to destroy aquatic life, is 
dilute acid, constituting waste from the operation of its chem-
foal plant in Nelson County. The elimination of this waste 
is vitally essential to the continued operation of the plant. 
If it ,vere not disposed of, and were allowed to accumulate, 
operation would stop in a few hours and the plant would close 
(R., p. 6). From the inauguration of the present chemical 
process in 1932, waste of this type has been continuously pres-
ent and has been carried into Piney River. The Company 
l1as recognized that this waste is noxious matter, in fact, 
though not within the statutory intent and meaning, destruc-
tive of fish life in Piney River, but it believes from its pe-
riodical tests of that stream that its harmful effects cannot 
be detected downstream beyond its confluence with James 
7° River (R., p. 10). · 
s Altbough this Company and other industries whose 
operations produce acid waste have been continuously inves-
tigating and experimenting to find a practical method for its 
ncutralizati~n or l1armless disposal, no practical method has, 
as yet, been evolved (R., p. 7). The Court will note from the 
statement of facts that certain industries which waste large 
quantities of dilute acid have spent large sums in planning 
:and building disposal plants to the accomplishment of no 
practical results, and consequently they continue to waste 
their dilute acid in streams, or in one case, by dumping it at 
sea (R., p. 8). The searcl1 for a method of successful neu-
tralization or recovery has not, however, been abandoned. As 
:appears from the statement of facts, Chemical Construction 
Corporation has developed a process which holds promise of 
practical application. This process has evolved to the labora-
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tory stage, and contains such p1•onuses that the defendant 
company proposes to install,, at a cost of $175,000.00, an ex-
pel'imental plant at P.iney River to test the method in prac-
tical operation. If this plant is successful, the Company will 
next consider the construction of a full-scale plant at a cost 
of $700,000.00, designed solely fo1• the 1·ecovery of acid waste 
(R., p. 9). · 
We submit, upon the foregoing facts, that acid waste from 
the Company's operation is a necessnry and an inherent part 
of the continued functioning. Otherwise exprossed, so long 
as the plant operates, dilute acid must necessarily continue 
to flow from the plant into Piney River, and at present, the 
only alternative to this regrettable result is a shutdown of 
the plant. Up to the present timo, no process in known prac-
tical use has been designed for the 1·ecovery or elimina-
S(t tion. *of this acid, though experiments to that end are, 
now being conducted. 
2. Negotiations Between the Company aud the Commission. 
The Court will also have noted fr.om the statement of facts 
that conditions obtaining at the Company's plant in Septem-
ber, 1946, were 11ot unfamiliar to official Virginia. Although 
the 1·eco1·d shows that relation between the Commission and 
the Company first began in .August, 1944, it appears that.Mr. 
Buller, Superintendent of Fish Propagation, had known since 
1932 that the plant had wasted acid into Piney River, to the 
destruction of aquatic life in that stream (R., p. 10). Despite 
this k11owledgc, the Commission fh'st visited the plant in 
1944, and finding a high content of solids and acids, Mr. Buller 
wrote a letter to the Company, dated August 18, 1944 (R., p. 
10) e11closing a chemist's report of the findings, and stating 
that, as these analyses show, "conditions are not favorable 
for aquatic lif c' ', he intended to call at tho plant in tl1c near 
future '' to confc1· with you in regard to this problem"· 
.Although Mr. Buller states that the conditions were· not 
favorable for aquatic life, actually he bad known for eight 
yoars that waste acid was destntctive of aquatic life. 
In accordance with this promise, Mr. Buller, accompanied 
by Dr. Moody, the chemist, called on the Comynny on De-
cember 13, 1944 (R., p. 11), and conferred with Mr. Hettrick, 
the Works Manager, fo1· the pul'pose of getting the Company 
'' to work out a method and progl'am by which stream pollu-
tion might gradually ·be reduced, not within the immediate 
future, but as a long-term progl'am". These gentlemen 
o• requested tbnt the Company devise somo means for 
eliminating the solid material and neutralizing the acid. 
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After explaining the Company's plan for reducing the solids, 
Mr. Hettrick stated th~t his Company had for some time 
studied the acid problem, that there was no method in known 
practical use fo1· the elimination, recovery or neutralization 
of the acid, but that research was proceeding with hopeful 
promise (R., p. 12). This explanation seemed to impress the 
Commission, and accordingly Mr. Buller wrote to the Com-. 
pany, January 3, 1945, expressing his pleasure at the Com-
pany's spirit of co~opc1·ation and the progress that it was 
making in the treatment of wast~. By wny of demonstrating 
his appJ•oval of a program containing promise of future ef-
fective results; he concluded that with the installation of the 
settling basin, '' it will be desirable to consider further effluent 
improvement for the future" (R., p. 12). 
Although the Commission had known for several years that 
the Company was wasting dilute acid into Piney River, they 
took no action to charge it with a violation of the Fish Law, 
but refrained from the institution of such a charge in order 
to give the. Company time to increase its improvements. 
In September, 1946, the same gentlemen revisited the water-
shed and, calling at the plant, found l\Ir. Hettrick absent (R., 
p. 13). They inspected the operation and noted that the 
settling basin, provided to settle solids from the acid waste, 
was not as cloan as they thought it should have been, and they 
therefore concluded that the Company was not making sat-
isfactory progress in its program. They state that if this 
basin had been operating to their satisfaction, 8 tbey 
10• would have taken no action. Concluding otherwise, 
howovor, Dr. Moody recommended to the ·commission 
that the matter be turned over to the Law Enforcement Di-
vision, and accordingly, on September 18, 1946, :Mr. Buller 
w1·ote again to the ·Company. After noting that the harmful 
waste from the plant is destroying all aquatic life from the 
plant to James River, Mr. Buller expresses his disappoint-
ment that so little had been done toward improving tho harm-
ful waste, observing that "on our former visits and confer-
ences with you, we were led to believe that you pooplo were 
sincore and wore going to make an honest effort in correct-
ing this deplorable condition", and that the matter is being 
referred to tho Law Enforcement Division (R., p. 14). 
To this letter Mr. Hottrick 1·eplied October 9, 1946 (R., p. 
15), expressing his surp1•iso and 1·egret at the conclusion 
roached. He mentions the Commission's expression of sat-
isfaction upon their previous visit with the progress which 
the Company had made, and repeats what he told them lie-
fore, that there was and is no practical or feasible method 
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known to the industry for the correction of the acid problem. 
Then he reviews the Companv's efforts for the discoverv of 
a satisfactory method and p1:ocess for acid elimination,· and 
the actunl steps taken for the construction of tl1e settling 
basin for the elimination of mill waste solids. To tllis letter 
no reply was made. 
Before. proceeding with any exposition of our views on the 
policy of the ,v ater Control Law, we tl1ink it not amiss to 
allude to the policy of the Commission in the matter of pol-
lution and its application of a policy the exact counter-
11"' part of that del(>gated to tlie Board •under the ·water 
Control Law. The Court will recall that the· Commis-
Hion knew of the discharge of acid into Piney River from the 
date when it was commenced in 1932, and knew that the dis-
charge put an end to fish life in that stream. Despite this 
knowledge and with full power to initiate a prosecution under 
the Fish I.aw, the Commission tolerated the pollution and did 
nothing. ,Vhen its representatives visited the plant in 194.4 
and found that the acid discharge was continuing, it did noth:-
ing towards prosecutin!!' a warrant under the Fisli Law as a 
means of ending the pollution. Instead, it wrote. the letter of 
August 18, 1944, reporting the existence of tlle pollution and 
seeking a conference witl1 the Company in regard to "this 
problem' '-not in regard to a violation of the law.· Follow-
ing his second visit l\Ir. Buller wrote the letter of January 
3, 1945, expressing his pleasure to learn of the "good spirit 
of co-operation" and the "progress being made in the treat-
ing of the waste". He also voices his belief that the Com-
pany's effor'ts will go far "toward the reduction of harmful 
solids" at1d signifies his readiness "to consider further ef-
fluent improvement for the future''. Again, the Commission, 
though knowing that the Company was violating the law, did 
not charge the Company with n violation of the law, "but re-
frained from so doing in order to give the Company time to 
increase its improvements". 
From the foregoing, we submit, it is readily apparent that 
the underlying policy of the Commission prior to the enact-
ment of the Water Control Law, has been to bring about all 
possible improvement in the matter of stream pollution, 
12,s, and to inspire industry to qjdo everything possible for 
that elimination. The Commission bas exhibited some 
degree of recognition of industrial problems, a respect for 
its right and a. recognition of its difficulties, seeking all the 
while to adjust the demands and necessities of industry with 
the practical administration of the ideals of pollution. It is 
respectfully submitted, as we shall presently demonstrate, 
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that this policy is identical with that incorporated in the 
Water Control Law. Whatever authority the Commissio.n 
then possessed to work out a program for the improvement 
of industrial waste was later transferred to the Water Con-
trol Board. vVe mention these efforts of the Comm'ission 
mainly to reinforce our argument that if such efforts were 
justifiable under the former law, and if authority for a similar 
_program has been delegated to the Water Control Board, 
this is another evidence of the intent and purpose of the Water 
Control Law to cover the entire field, to the exclusion of the 
Fish Law or any other statute that migl1t presume to control 
any aspect of stream pollution. If the Commission was jus-
tified in following· its program of seeking to improve pollu-
tion, all rights and authority for such a program have been 
delegated and transferred to the Water Control Board. 
THE STATUTES INVOLVED. 
1. The Fish Law. 
Code Section 3305 ( 43) is as follows: 
"Proliibitio11, aga.inst -use of su.bstances in}urious to fish-
It shall be unlawful to use fish berries, lime~ giant powder~ 
dynamite, or any other substance for the destruction of fish, 
or knowingly cast any noxious substance or ma.tter into any 
water course of this State by which fish tl1erein or fish spawn 
may be destroyed, or to place or to ~llow to pass into 
13~) the water courses of ~the State any sawdust, ashes, lime, 
gas, tar, or refuse of gas works, injurious to fish; pro-
vided, however, thnt Giles, Bland and Franklin Counties are 
exempt from the prohibition of permitting sawdust to be put 
in their water courses when a saw mill is run in connection 
witl1 a grain mill,. and permanently located in a stream of 
water used as power toward the operation of the said mill, 
and provided, further, that the sawdust pollution from such 
operation is not sufficient to destroy fish or fish spawn, and 
provided, however, in the waters of Piney River and its tribu-
taries in the counties of Amherst and Nelson, it shall not be 
unlawful to run sawdust in those portions of said stream not 
inhabited by trout. Any person violating any of the pro-
visions of this section shall, on conviction theerof, be fined for 
each offense not less than twenty-five· nor more than two 
hundred and fifty dollars, and be imprisoned in jail until the 
fine is paid, but not exceeding thirty days.'' 
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We have not ascertained the genesis or this law, beyond 
the Code of 1887, wherein it appears as Paragraph Fourth of 
Section 2108 of Chapter XCVI in the following language: 
"Four(!,,, Prohibition against use of substcmces injurious 
to fisli.-(It shall be unlawful) to use fish berries, lime, or 
giant powder, dynamite, or any other explosive substance for 
the destruction of fish; or knowingly or wilfully to cast any 
noxious substance or matter into any water course of this 
state, above tide-water, by which fish U1crein may be de-
stroyed; 01· to place or allow to pass into the waters of the 
James or Appomattox Rivers, or any of their tributuries, any 
lime, gas-tar, or refuse of gas-wo1·ks injurious to fish;" 
This paragraph was re-enacted in this identical language 
in 1894 (Acts 1893-'94, page 779) and again by Acts 1906,. 
page 307. It was again re-enacted .as Acts 1910, page 425,. 
in the identical language, with the e.-..:ception that the semi-
colons appearing between the phrases were replaced by com-
mas, and in this form was re-enacted by Acts 1912, page 473 .. 
It appears as Paragraph Fourth of Section 3195 in the Code 
of 1919. . 
In 1930, all statutes referring to game, inland fish and 
14/' "'dogs we1·e consolidated into one act designated as the 
"Gamer Inland Fish and Dog Code of Virginia", ( Chap-
te1• 247, Acts 1930), wherein this section appears as Section 
42. In this re-enactmont, the section appears in the identical 
language of the present law, with a minor exception relating 
to placing sawdust iu Piney River iu Amherst and Nelson 
.Counties. By Acts 1942, page 719, this section was re-enacted 
in the identical language in which it appears at present. 
In the Code of 1887, the penalty for the violation of Sec-
tion 2108 was prescribed. In n p1·osecution for the violation 
of the fil'st, second and third paragraphs of tho section (re-
lating to catching trout, bass and other fish), the possession 
by such pe1•son of any of the fish mentioned constitutes prima faerie evidence of his guilt, and the penalty for the violation 
o.f the section is thus p1·escribed : . 
'' .Any person violating any of tlle provisions of the pre-
ceding section shall on conviction thereof be fined for each 
offense $20.00, and be imprisoned in jail until the fine is paid, 
but not exceeding 30 days, and forfeit all boats, nots or other 
contrivances employed by him in such violation." 
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The penalty section was first amended in 1930, when the 
fine was increased and the forfeiture provision was eliminated. 
From the foregoing it is apparent that at least since 1887 
the essential provisions of the Fish Law, as it now exists, 
have constituted the law of this State. The first clause, gov-
erning the intentional destruction of fish by the u.se of ex-
plosives is identical throughout, and the second and third 
158 clauses were essentially •unchanged until 1930. Up to 
that time, the only harmful wastes alluded to consisted 
of lime, gas-tar, or refuse of gas works injurious to fish. In 
1930, the Legislature added to the list of industrial waste 
sawdust and ashes. It is interesting to note that, prior to 
1930, one harmful waste matter consisted of "gas-tar". After 
1930, it appears as '' gas, tar'', as. if consisting of two sepa-
rate substances. To whatever extent the third clause might 
be said to contemplate i11dustrial pollution, the limited num-
ber of subjects to which it applies is a striking reflflection of 
the lack of industrial development on that date. 
2. The TV a.ter Control Act. 
(a) Its Provisions. 
In our review· of this law (Acts 1946, C11np. 399), Va. Code 
Sec. 1514(b), we do not propose au exhaustive analysis of jts 
provisions, but shall attempt to show, first, that it is evi-
dently intended to cover the whole field of stream pollution 
and water control, to the exclusion of every other statutory 
provision dealing with that or allied subjects. As the Court 
will· see, this act creates a board, to which have been dele-
gated all functions of investigation, regulation and reduction 
of stream pollution. It is invested with plenary powe~ to 
make rules and regulations covering all cases and to make 
special orders in the cases of individuals whose progress to-
ward the reduction of pollution the Board does not deem sat.:. 
isfactory. In all such cases the party aggrieved has the right 
of appeal to a designated court. 
There are, however, several provisions of the law 
16• relevant 0 to the present case. At the outset we note its 
stated purpose: 
. (1) to safeguard the clean waters of the State from pollu-
tion; . 
(2) to prevent any increase in pollution; and 
(3) to reduce pollution existing when this law is enacted. 
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This declared purpose is the equivalent of saying that in 
the matter of pollution Virginia draws the line as of June, 
1946, when this law became effective; saying that in future 
new souces of pollution are forbidden, an increase in pollu-
tion is forbidden, and that wherever possible existing pol-
lution will be reduced-that pollution shall become no worse 
but may possibly be improved. 
In Section 3, containing definitions, the term pollution is 
defined ( 5) as t11e discharge of sewage or waste in such con-
dition, manner or quantity as to render the stream detri-
mental to tl10 health of man or beast, and unsuitable for use 
for alinost any purpose. 
Section 4 contains a statement of public policy regarding 
the subject of pollution: 
"The disc]inrge of nny owner not licwin,q a certificate iss1,cd 
by the Board of sewage, industrial wastes or other wastes 
"" e ~ is hereby declared to be against public policy." 
It will be noted that the Act does not state tllat pollution 
is unlawful or forhidcle"n or penalized in any way. It merely 
states as the fundamental requirement of the law that pollu-
tion without a certifica,te is against public policy. This 
17" statement *is the legal equivalent of saying that pollu-
tion under certificate is lawful and permissible whether 
it ·kills fish or not. The question whether a given condition 
is to be approved, improved or forbidden is referred to tbe 
Board for its consideration and action. There is thus in-
jected into tlle law at the outset a broad discretion to be ex-
ercised by the Board, later to be commented upon.' This 
brings us to a consideration of the power and authority dele-
gated to the Board. 
Sections 5 to 8, inclusive, create the Board, fix its compcm-
sation and prescribe its meetings, records and procedure. Sec-
tion 9 defines its powers and duties, eight in number. For 
the purposes of the present consideration, a closer scrutiny 
of this section is necessary. First, the Board is given au-
thority to exercise general supervision over the administra-
tion and enforcement of the law and the rules and special or-
ders promulgated thereunder. The next delgated power is 
to study and investigate all problems concerned with the pol-
lution "and its prevention, abatement and control". 
Paragraph 3 of Section 9 is of such vital importance to the 
question before the Court tlmt we quote it in full: 
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,., (3) To establish such standards of quality for any waters 
in relation. to the reasonable and necessary use thereof as it 
-deems to be in public interest, and such _qeneral volicies re-
lating ·to exist·iug or proposed future pollution as it deems 
necessary to accomplish the purposes of this law, to modify, 
amend or cancel any such standards or policies established 
and to take all appropriate steps to prevent pollution con-
trary to the public interest or to standards and policies thus 
:established." {Italics ours.) 
The impressive provision of this paragraph is that the 
Board is invested with autl10rity and absolute discretion 
18° to formulate the *standards of quality for the waters 
of this State, varying with localities and streams. In 
establishing these standards of Quality the Board is directed 
to take account of two factors. The first is the reasonable and 
necessary use of tho water as the Board deems to be in the 
public interest, and the second is the degree or extent of ex-
isting or proposed pollution as the Board migl1t think the 
'Situation will tolerate, so as best "to accomplish the purposes 
of this law". Finally, t11e Board is by this paragraph em-
powered to do what is necessary to prevent pollution con-
trary to the public interest or to stmzdards and policies tkus 
esta.blished. Here it is evident that the Legislature has 
granted to tho Board full power, first, to establish standards 
and policies as to the extent of purity of state waters that it 
regards as practical and feasible, and with these standards 
<!Stablished, then to prevent pollution contrary to them. 
Paragrapl1s 4, 5, 6 and 7 of Section 9, empower the Board 
to conduct experiments and investigations, to issue the cer-
tificates for tlle discharge of waste into the·water, to make 
investigations and inspections and to adopt rules and regu-
lations governing the procedure of the B<>ard. Of these pow-
ers thus briefly noted, the orie most pertinent to the present 
discussion is the authority delegated to the Board to issue the 
-certificates for pollution, in the absence of which pollution 
is confrary to the stated policy of the law. . 
In Paragraph (8) of these powers we find the authority of 
the Board to issue special orders directing an owner to se-
cure witl1in a specified time "sucl1 operating results as 
19~ are reasonable and *practicable of attainment toward 
tlie control, abatement and prevention of pollution". If 
these results are not secured within the specified time, the 
Board may prescribe construction of such systems, devices, 
means and structures "as are practicable, reasonable and 
available" for abating and preventing pollution. This para-
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graph requires that these orders are to be entered only after 
proper hearing with notice to the owner, such.special orders 
to become effective in not less than fifteen days. In passing, 
we comment upon the further discretion with which the '.Board 
is invested in directing that an owner take such steps for the 
abatement of pollution '' as arc practicable, reasonable and 
available". Any unyielding requirement, prescribing the 
elimination of pollution, is conspicuously absent. 
Passing Sections 10 and 11 providing for the executive 
secretary and for funds for the use of the Board, we note in 
Section 12 that eve1-y owner believed to be causing pollution 
shall, on request of the Board, furnish to it any information 
reasonably necessary for the accomplishment of the pur-
poses of this law, and the Board is authorized to enter pri-
vate property for the purpose of obtaining information. 
Section 13 contains the only ·statement of the law defining 
an illegal act, in the following language : 
"It shall be unlawful for any owner to cause pollution in. 
any State waters in a manner or degree which is contrary to 
any special order adopted by the Board> which has become 
final under the provisions of this law, or to fail or refuse to 
furnish information, plans, specifications or other data rea-
sonably necessary and pertinent required by the Board un-
der this law." 
flThe only act prohibited by the law and declared un-
200 lawful is pollution contrary to a final special order of 
the Board. Inferentially, at least, all acts of the owner 
preceding the promulgation of a special order are lawful nucl 
not prohibited, although uucel'tifil'ated pollution is declared 
to be against public policy. 
We pass over Sections 14 to 16, inclusive, dealing with 
sewage discharge, and being directed p1·imarily at munici-
palities. In Section 17 the law considers the industrial waste 
existing at the time of this operation. It prescribes that 
within twelve months from a request by the Board, any owner 
who is discharging industrial waste sball apply to the Board 
for a certificate to continue such waste, and the Board is re-
quired to issue the certificate for nn indefinite period. 
The granting of this certificate is non-discretionary. The 
Board is required to issue it. However, tbc remedial purpose 
of the law is evident in the following sentenl'e, winch pro-
vides that the owner mny be required by the Board from time 
to time to adopt measures for the reduction of pollution and 
to furnish information with regard to the progress he has 
made in that. direction. The Board is empowered to revoke 
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-the certificate in case of n refusal to comply with reasonable 
requirements, and may, after hearing, issue a special order 
under Section 9 (8) noted above. 
Sections 18 and 19 deal with the enlargement of plants and 
the opening of new plants. Section 20 provides a right of ap-
peal from the action of the Board. Section 21 pre-
21 '* scribes penalties *for failure or refusal '' to comply with 
any special final order of the Board or a court lawfully 
issued as I1erein provided,'' and each day of continued viola~ 
tion constitutes a separate offense. Section 22 authorizes in-
junction, mandamus or other appropriate remedy. 
Section 24 is vitally pertinent to the issue before this court. 
Its title is "This law supplementary to existing law," and it 
provides as follows: 
"This law is intended to supplement existing law and no 
part thereof shall be construed to repeal any existing laws 
specifically enacted for the profoction of health or the pro-
tection of fish, shellfish and game of the State, except that 
the administration of any such laws pertaining to the pollu-
tion of State waters, as herein defined, shall be in accord with 
the purpose of this law and general policies adopted by the 
Board. " " •." 
A portion of this section creating an exception in favor of 
sanitation districts is not regarded as pertinent to the pres-
ent discussion. 
Sections 25 and 26, with which the law concludes, entitled 
"Private Civil Rights not affected" and "Scverability," are 
likewise regarded as of unimportant 1·elovancy. 
(b) Procedure. 
· By way of summary, the procedure under the ,v ater Con-
trol Law is thus prescribed, according to our interpretation 
of its provisions: 
1. The ,v ator Control Board requests tho owner t"o file ap-
plication (Section 17). 
22e "2. Within 12 months tho owner applies for a certifi-
cate to continue pollution which tbe Board is required 
to furnish for an indefinite period (Section 17). 
3. The Board then conducts experiments, investigations 
and research to discover economical and practical methods 
for preventing pollution (Sec. 9 (4)), with a view of ascer-
taining (a) the public interest, if any, in the purification of 
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th.~ water course, (b) the necessity for industrial pollution of 
the stream, (c) operating changes and processes that might, 
in tlleory, be instituted to bring about an improvement of 
pollution and (d) the ability of the industry to effect these 
changes. · 
. 4. The Board then reaches its conclusion with respect to 
changes, structures, devices or means which are calculated to 
secure "such operating results as are reasonable and practi-
cable of attainment" towards the abatement of pollution 
(Sec. 9 (8)) and gives notice to the owner of a hearmg to be 
conducted on such plan. 
5. Following hearing, the Board is empowered to issue a 
special order., to become effective in not less than 15 days 
after service of the same, directing the owner to secure these 
results within a spcified time (id.). 
6. The owner has the right of appeal to the Circuit ·court 
of the County from any such speciul order (Sec. 20 (3)) where 
the said Judge shall hear the proceeding, de novo. At this 
point and not until then does any aspect of pollution get into 
court. 
7. The penalty provision of the law (Sec. 21) is for 
239 0 failure or refusal to comply with any '' special final or-
der of the Board" or of the court. Not until this stage 
in procedure is reached is there any penalty imposed by the 
law. 
(c) Its A.daptabilit.11. 
It is noticeably true that this law was conceived and en-
acted with the adaptability and elasticity necessary to ac-
commodate it to an~' gh·en case. It recognizes that no two 
cases are alike. They will differ as to the public interest in 
an improvement of the stream. It is conceivably possible to 
imagine a watershed so completely owned and monopolized 
by an industry that the public lias neither contact with nor 
interest in its condition. It is equally easy to imagine an-
other watershed so thoroughly utilized bv an industry or by 
many ind.ustries that its purification is impossible or so costly· 
and difficult that the public would be indifferent to the effect. 
Again, it is conceivable that the Board might find that Piney 
River acid neutralizes Covington's sulphite in James River 
and thus lessens the task of Richmond in purifying the river 
water for public consumption. In all these cases, it might 
easily be true that the public interest in the clarification of a 
stream would be at a minimum, and any effort in that direc-
tion would be barren of practical results. 
Again, it might be true tliat the recreational and esthetic 
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1·esults to be obtained from the purification of a stream.might 
be far outweighed by the cost -0f purification, measured in the 
mortality of industry and the loss of gainful occupation by 
many citizens. .Assume a Virginia industry competing in a 
national market agairn;t like industries operating in 
24e states having no water control llllaws. · Obviously, the 
cost of installing and operating the necessary purifica-
tion processes is a part of operating expense, to be reflected 
in the selling price of the industry's product. In such case, 
competition with the same article produced in states having 
no water control law would be grossly unfair and prejudicial 
to 'Virginia industry, which migl1t not be able to compete un-
der this hardship. In that event, the csthetic and recreational 
results might be far outweighed by the price paid bv the body 
politic for the achievemeuf of results. w 
The privilege of :fishing, boating and swimming in an un: 
polluted stream might be bought very dearly if obtained as 
a result of the sacrifice of the means of livelihood of many 
citizens. 
In the final analysis, the public must pay for whatever re-
sults are accomplished in the public interest, whether it be 
"\Vorkmen 's Compensation, Social Security, job insurance, 
mine safety coMditions, fair labor standnrds or public health. 
All these are purchased at n priee, not to be absorbed by in-
dustry, but to be renlized from the consuming public, and 
absorbed as n part of production cost. So long as this in-. 
crease in cost does not produce unfair competition in the na-
tional markets, it may be passed on to the consumer, but when 
it puts industry in competition with others not carrying a 
simi1ar burden, economic disaster results. 
Still another factor appears in the problem, which requh-es 
adaptability and elasticity in the law. .Assume that tlie public 
interest demands purification, nncl tlmt industry is willing to 
pay the price, yet it does not appear t1Jat any method has yet 
been discovered for t11e elimination of the cause of. pollu-
250 tion. The only possible way of *achieving purification 
would be to shut down the plant-to kill the patient be-
cause there is no available remedy. The Board must then 
be able to say whetl1cr it is in tl1e ·pull1ic interest to attempt 
to enforce such a result, of such prohibitive cost to the body 
politic in loss of employment and destroyed productivity. 
From these considerations it is apparent that the law has 
wisely and necessarily delegated to the Board full power and 
dise1·etion to pass on encl1 case according to its peculiar merits 
and factors, to appraise the public interest at stake, to ex-
plore tlie possibilities of improvement and the cost of neces-
sary remedial processes, and, in the light of all this informa-
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tio~ to say whether improved operating results are practi-
cable, reasonable and available-in brief, to achieve a diplo-
matic reconciliation of conflicting inte1·ests, to the end of ac-
complishing stream purification as far as practically pos-
sible. 
{d) Its Effect. 
From the foregoing review of the ,v ater Control Lnw, we 
think that the following conclusions may be fairly deduced : 
1. The law is designed to cmrer the whole field of stream 
pollution, including its effect upon fish and animal life. 
. 2. The law is designedly elastic in its application to local 
and individual conditions and in the power conferred upon 
the Board to apply the law reasonably and practically, ancl 
in th.e light of actual possibilities. 
3. The law imposes no penalty for pollution as such, exist-
ing as of its effective date. Existing pollution is irormitted 
and authorized, until the Board can get the facts of 
26° each peculiar situation and until, after notice and hear-
ing, the Board prescribes and outlines a plan of improYe-
ment' of which the industry is reasonably capable,. \Vlten tho 
owner fails or refuses to comply with the special order, then 
issued, then and not until t11en does any penalty attach. 
Pollution up to that point is lawful, whether it kills fish or 
not, and is not to · be penalized. 
4. Whatever authority the Commission exercised in plan-
ning and securing industrial improvement of effluents was by 
this law transferred ancl delegated to the Board, to the ex-
clusion of the Commission. 
5. The law contains no provision delegating to a trial jus-
tice or a court the question wl1etl1er industrial waste kills 
fish. The only provision of the law for court trial is upon 
appeal from the action of the Board under Section 20 (:J)., 
and after petition for re-hearing under Section 20 (1). All 
questions preliminary to an appeal from an order, rule 01· 
regulation of the Board have been delegated to the Board 
itself for decision. 
6. Industrial waste polluting n stream and killing fish after 
the effective date of the Water Control Law is not declnrP.d to 
be unlawful; on the contrary, sucI1 waste is specifically au-
thorized and certificate for its continuation must be isimed 
by the Board upon application. Any absence of declaration 
in the law tl1at industrial waste of this kind is declared to be 
unlawful is the equivalent of a statement that such waste ii; 
lawful, until declared otherwise by tl1e Board, ancl a special 
final order to that effect has been entered. 
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27'" eARGUMENT. 
We respectfully submit that, since the enactment of the 
Water Control Law, the Fish Law has no application to the 
present case of industrial stream pollution; and even if it 
could be said that the Fish Law might apply, then, to the ex-
tent of its potential application and resulting conflict with the 
Water Control Law, it Jms been repealed by the latter, either 
by necessary implication or by its own express provisions . 
. 1. The Fish Law Has no Application. 
In our opinion it is apparent that the Fish Law, as it now 
stands on the statute books, represents but little in the way 
of evolution desig11ed to meet the changes from an unde-
veloped agricultural civilization to the industrialization of 
Virginia today. Tlrn actual changes in this statute from the 
date. of its enactment prior to 1887 nnd up to the present time 
are almost inconsiderable. Fundamentally, this law con-
. templated the single isolated act of reduciug fish to posses-
sion by means other than. the conventional hook-and-line or 
net. Fish were contemplated then, as now, as animals ferae 
·naf.urae, the property of no man until reduced to possession 
by being caught, and tl1is law was designed to control the 
means of their reduction to possession. 
The first clause sets up a prohibition against the unsports-
man-like use of explosives for fisl1ing purposes, as being un-
fair to those who competed in the connmtional manner. The . 
second clause was clearly aimed against the man who "know-
ingly or wilfully" cast any noxious substance into the water 
courses of this state above tidewater, by • which fish 
289 might be destroyed. And finally, as the sole limitation 
directed against an embryonic industry-if any such 
could then be said to hnve been in legislative contemplation-
it was declared unlawful to nllow to pass into the James or 
Appomattox Rivers any waste of three kinds, lime, gas-tar. 
or refuse of gas works injurious to fish. 
Since the third clause was so palpably directed against 
industrial waste, it is but fair to assume, on the theory of 
"expressio miius est e:rclusio alterius", that the other two 
clauses have so such operation in contemplation. They were 
directed against the unsportsmanlilu• meat-fishermen, who by 
an isolated act-not by an established industrial process-
destroyed the potential food supply of Jiis neighbors. 1V e . 
then limit our consideration of this law, as it stood until 1930, 
to the third clause. This, it will be noted, was limited in its 
operation to three specified kinds of industrial waste. In 
20 Supreme Court of Appeals of Virginia 
1930 the list of industrial wastes was increased to include 
sawdust and lime, and tlms the law stands todny. 
There are three obscrYations to be made concerning this 
law. The first is its title. It is labelled as a prohibition 
against the USE of substance injurious to fish. By the word 
"use". is meant., according to the· dictionary, to employ for 
the accomplishment of a desired end. The essential feature 
of the defhiition is the intention to accomplish some purpose, 
as distin1,ruished from waste, or an aimless disposition. In 
this aspPct of tl1e title, it can have no possible application to 
the disposal of waste material. . . 
The second observation is that this law, passed prior 
29* to 1887, »when Virginia industry was· yet to be con-
. ceived, could not han• been closigned to cover the pres-
ent state of industrialization. It contemplated, in the list of 
possible sources of industrial waste deleterious to streams, 
the operation of a plant for the production of gas for illumi-
nation or the plant that produced lime. Acids, sulphites and 
the waste tllat now accompanies the production of paper, 
steel, rayon and chemicals of every kind, were not dreamed 
of. The only portion of tl1e law that sl10ws the slightest con-
ception of industrial waste as a sour<'e of pollution is limited 
to gas-tar and lime, and not until 1930 was this catalog of-
prohibitives enlarged so a8 to include sawdust and asl1es. 
Again the principle of ex1n-essio 11nius is invoked, in the con-
struction of a penal statute, to urge that this law's applica-
tion must be limited to the enumerated types of waste. It 
. cannot be enlarged to include, under the category of indus-
trial waste, that which is mentioned in the preceding clause, 
any matter by wliich fish may be destroyed. 
It is therefore submitted tliat, even if there were no 1946 
law in the picture, tlie statute in question cannot be inter-
preted to include the wasting of dilute acid. The law was 
not passed to include it. Its scope of operation and applica-
tion is too narrow to be extended to all pl1ases of industrial 
waste-a fact abundantly proclaimerl by the passage of the 
Water Control Law, which we shall next consider. 
2. Even if the Fish Law Applied, it Has Been Repealed by 
the Water Control Act. 
The proposition thus asserted entails the principles of 
statutory construction. These applfouble principles are 
30<!'} definite and ,;,certain and easily f ormrilated, though per-
haps more difficult in their application. 
From the case of Fox v. Commonwealth, 16 Gratt. 1, we 
quote as follows : 
American Cyanamid Co. v. Commonwealth of Virginia. 21 
''''\Vhether .a former statute is intended to be repealed by 
:a later one is always a question of intention, which is to be 
.ascertained when not plainly expressed by construction of 
the later statute. 'fhe intention thus ascertained must pre-
vail; as well in regard to the question of repeal as in regard 
to any other question which can arise as to the meaning and 
,effect of the statute." 
In this case the Court quoted with approval from Sedg-
wick on Statutory Construction as follows: 
"After stating it to be well settled that a subsequent stat-
ute which is clearly repugnant to a prior one, necessarily re-
peals the former, although it does not do so in term, the author 
says, 'And even if tbe subsequent statute be not repugnant 
in all its provisions to a prior one, yet if the later statute was 
'Clearly intended to prescribe the only rule that should govern 
,in the case provided for, it repeals the original act. So on 
the same principle, a statute is impliedly repealed by a sub-
sequent one revising the whole subject matter of the first. 
And in the case of a statute revising the common law., the 
implication is equally strong-.' '' 
In the case of Danville v. Ragland, 175 Va. 27, the Court 
says: 
"'\Vhile 1t is true tlmt repeals by implication are. not 
favored, it is well settled that where, as here, an old and a 
new law are in direct conflict and cannot be reconciled, the 
former is deemed to have been repealed by implication, and 
the more recent expression of legislative intent must pre-
vail." 
,vith respect to tl1e principle of Statutory Co~struction in 
the case of a revision of a f ormcr stntute by a later one, the 
Court observed, in Tl' estern .Assurance CompanJJ v. Stone, 
145 Va. 776, as follows: 
31° *"It is true tllat in a number of tl1e cases cited, the 
revision was very much more extended than in the in-
stant case, but the same rule should apply where one act, or 
one section of an act, is framed from another. At last, 
wlietlier or not a lnter act sliall be construed to repeal an 
earlier one on the same subject is a question of legislative 
'intent, to be ~athered from a comparison of t11e !·wo acts, the 
language used in tl1e later act and the facts and e1rcumstances 
\ sul'l'ounding its cnachrnmt. Heneral rules of interpretation 
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are helpful, but no hard and fast rule can be laid down on 
the' subject. If; from the sources indicated, the legislative 
intent can be discovered, effect will be given to it." 
It is the Compauy's contention that (1st) hy the express 
provisions of the ,v ater Control Law, it forbids the present 
prosecutions as inconsistent with its own administration of 
the general plan of stream purification, ·by means other 
than penal proceedings; and (2nd) that even if such express 
repeal bas not been demonstrated, the " 7ater Control Lawi 
by its complete monopolization of the field of stream purifica-
tion, has impliedly repealed the former law. 
These we shall consider in their order. 
(a) Express Repeal. 
In Section 24 of the ·water Control Law, the following 
statement appears: 
"This law supplementary to existfog law.-This law is in-
tended to supplement existing law and 110 part thereof shall 
be construed to repeal any existing laws specifically enacted 
for the prot(lction of health or the protection of fish, shell-
fish and game of .the state., except that the administration of 
any such laws pertaining to the pollution of state waters as 
herein defined shall be in accord with the purpose of this law 
and general policies adopted by tlie Board. t) e s" 
32$ •rt will be noted that this paragraph contains two 
separate and distinct statements. The first proclaims 
an intention to supplement existing laws, specifically enacted 
for the protection of humanity, fisJ1 and game. This is fol-
lowed by the statement tllat no part of the Water Control 
Law shall be construed to repeal laws enacted for the fore-
going purposes. These general stateme'Qts are followed by 
a most important exception. "While the law thus makes a mild 
aud guarded gesture towards the preservation of existing law, 
it proceeds to reserve to itself, in effect, tl1e full administra-
tion of such laws lJy stating that the administration of any 
laws pertaining to the pollution of State waters shall he in 
accord with the purpose of this law nnd the general policies 
t1.dopted by the Board. We assume for purposes of the pres-
ent argument that the Fisl1 Law wl1ich is here und{'r consid-
eration, falls within the laws "pertaining to the pollution of 
State waters as herein defined." If the administration of tbat 
law is to be in accord with the purposes of the Water Control 
· Act, we have but to examine the statute to sec whether the 
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present prosecutions accord with the spirit and intent of 
the Water Control Law. 
)Ve have already pointed out above that the purposes of the 
Water Control .Law are stated to be to prevent pollution in 
clean water, to prevent an increase in pollution where it al-
ready exists, and to reduce existing pollution. This is to be 
accomplished by a program of investigation conducted by the 
Board, to ascertain the extent of potential improvement in 
the stream, the extent of the public interest, the extent 
33"' of industries' use, and the extent to ewhich remedial 
processes are available and capable of practicable op-
eration. All this is to be accomplished by the program of 
investigation, experimentation and negotiation, which we have 
already demonstrated. To such n program and to such a 
policy and purpose~ anything by way of summary penal pro-
cedure is entirely foreign. Tl1e purpose of the Water Con-
trol Board is to reduce pollution, to the extent that this may 
be accomplished with full consideration and protection of the 
rights of industry. · 
The reservation contained in Section 24, which circum-
. scribes the administration of the Fish Law, is, we submit, the 
equivalent of a statement that since the ,vater Control Law 
has delegated to the Board all phases of the improvement of 
industrial pollution, the administration of laws which en-
croach upon that field become subordinates to the purposes, 
policies and methods of the ,v ater Control Act. 
Isolated cases of destroying fish by means of explosives 
or by the single act of casting noxious matter into a stream 
remain the province of the Fish Commission, and properly 
.fall within the administration of penal laws designed to pre-
vent a reoccurrence of the offense. But in matters of long-
term programs affecting t]1e welfare of established industry, 
presenting a situation wl1crc many rights and valuable opera-
tions are to be appraised and evaluated, the Water Control 
Board discharges its peculiar function for which the penal 
machinery of the law is not designed. It is clearly apparent 
that the revision of industrial processes cannot be accom-
lished by a progrum of fine and imprisonment, or even by arr 
injunction proceeding which the Commisison now threatens. 
en is, therefore, re~pectfully submitted that since the 
34~ administration of the Fish Law is expressly mnde to con-
form to the purposes of the Water Control Law and its· 
future .policies, any tendency towards institution of suits 
comparable to the present one must be suppressed, in the in-
, terest of long-term program by which alone an improvement 
of the situation may be accomplished. 
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(b) The Law of Implied Repeal. 
From the cases cited above in the discussion of the general 
principles of statutory construction., it has been noted that 
1f a later statute was clearly intended to provide the only rule 
that should govern in a given case, such statute repeals the 
former act. On the same principle, it is generally held that 
when a subsequent statute is palpably intended to revise the 
entire subject matter of an earlier one, it repeals the earlier 
one by implication. 
1Ve submit that it is likewise true that when a later stat-. 
ute manifests the Legislative intent to occupy an entire field, 
and to provide the only regulations governing the same, such 
statute repeals by implication the provisions of an earlier oue 
governing the subject in part. 
This principle of statutory construction is reflected in the 
case of Lynchburg v. Dominion 7'heatres (1940), 175 Va. 35. 
The theater proposed tho exhibition of a film approved by 
Virginia Division of Motion Picture Censorship, but the City 
of Lynchburg forbade the showing on the ground that 
35° the film violated certain @city ordinances which pro-
hibited the showin~ of obsence and indecent pictures. 
The theater thereupon flied its bill alleging the censorship 
of the picture and its permit, and asking an injunction against 
the City from interfering with the showing. The City de-
fended by answer 011 the ground that under the police power 
delegated to it by its charter, it had the right to prohibit 
the exhibition, despite the license granted the film by the 
Board of Censorship. The theater then moved to strike out 
the answer on tbe ground that a valid permit had been issued 
by the Board, that the State of Virginia by statute had oc-
cupied the entire fielcl of motion picture censorship, to the 
exclusion of any rig-ht of the city to act under its charter; 
and that the powers asserted by the city being in conflict with 
those referred to the state were therefore void. The trial 
court ruled witb the theater, struck out the answer of the 
City and issued the injunction. Appeal was taken bv the 
city to the Supreme Court of Appeals. · 
From tlie court's opinion it appears · that the sqbject of 
motion picture censorship was covered by the Act of 1922, as 
amended in 1930, the Act providing for the regulation of mo-
tion and sound films, and a system of examination, approval 
and regulation thereof, and of all matters connected there-
with. The Supreme Court by ~Ir. Justice Gregory recognized 
at the outset the necessity of ascertaining the legislative in-
tent, whether the state intended to monopolize the enth·e field 
of censorship and regulation or intended to share that power 
. with tlie city. 
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36,!) '"'"If the Legislature intended that the state alone 
should occupy the entire field of moving picture censor-
.ship and control, then it is perfectly apparent that the or-
<linances adopted under the authority of the city charter are 
in conflict with those statutes nnd void certainly to the ex-
tent of the claimed right of the city to censor films. o·n the 
other hand, if the legislature intended that the control of the· 
State should not be exclusive but was to be exercised concur-
rently with the city of Lynchburg, then under the charter 
:powers the city could censor films.'' 
The Supreme Court quoted witl1 approval from the opinion 
;and conclusion of the Trial Judge. Finding that the statute 
intended to cover the entire field of moving picture censor-
ship, the court reached its conclusion as follows: 
"What the legislature permits the city cannot suppress 
without express authority therefor. It may be difficult in 
some cases to determine when a conflict exists between a State 
statute and a city ordinance, but no such difficulty appears 
in the case in judgment. Here the State pursuing a state-
wide policy has expressed an intention to occupy the entire 
field of legislation respecting the control ancl censorship of 
moving pictures. This intention is found in the verv stat-
utes themselves when considered as a whole. It may~he as-
sumed, as already indicated, that the charter powers of the 
city of Lynchburg were broad enough to authorize ordinances 
prohibitin~ the showing of obscene films, yet, when the gen-
eral assembly passed its regulatory acts preempting the en-
tire field of legislation touching the subject matter, the char-
ter powers were no longer operative. 
"1Vhat films may be shown must be determined by the Di-
vision of Motion Picture Censorship. The statutes vest that 
power exclusively in the division ancl provide a nnif orm 
means for the inspection of films and t11e issuance of permits 
for their cxl1ibition. There is no language in the statutes 
which authorizes the city of Lynchburg to share this juris-
diction. The exercise of the power by the State to control 
nnd regulate the public showing of films in effect automati-
cally ousted the City of Lynchburg of any like power it may 
have had under its clmrter. 
"If municipalities may censor films and determine the 
rig-lit of the owners to exhibit them, then the unified control 
plan as outlined in the State statutes would be ineffectual 
and inoperative to carry out the expressed intention of the 
legislature." 
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373 t)The parallel between the situation existing in thfs 
case and in the case at bar is striking. Each case pre-
sents the situation of a state-wide effort to regulate and con-
trol an. entire subject, the administrative details of which 
have been delegated to a Board or Commission created for 
the purpose. In each case, a subordinate agency of the state: 
asserts the right to exercise a like function, pointing as its. 
authority to an earlie1· state law which, at the time of its en· 
actment and in the absence 0£ the general law, authorized 
action by an earlier body. In the motion picture case, the 
political subdivision asserting the conflicting right is. the city,, 
justifying its actions by the legislative authority of a char-
ter amendment. In the case at bar, this function is claimed 
by the Fish Commission acting under an ancient law which 
might, in the absence of the ·water Control Law, have justi-
.:fied the attempted prosecution. In the theater case, the C01U't 
l1eld that when a general statute is passed attempting to oc-
cupy the entire field and to regulate a subject in all its de~ 
tails, it must be held to have impliedly repealed the former 
act dealing with limited and special aspects of the subject.:. 
It follows that the case a:t bar should be adjudicated on simi-
lar principles, and tlie· later and more general law be held 
to have superseded and to have repealed the earlier one. 
The effeet of legislation which assumes to occupy an entire 
field was observed in the case or Fry v. Equitable Trust Cmn-
pang {Mich. Sup. Ct. 1933), 249 N. \V. 619, 90 A. L. R.175, a 
. case in which the State of :Michigan proceeded by man-
38~ damus toi compel the insolvent tmst $company to pay 
over a deposit of state moneys made with it. Tl1e Court 
found that the preferential prerogative claimed by the State 
inhered in it at one time, but found that bv the adoption of a 
general banking act the common Jaw prerogative hncl been 
abrogated, citing for this conclusion the decision of the U. S. 
Supreme Court in the case of Cook Cmmty Natimurl Barrk v. 
U1iited States, 107 U. S. 445, 2 Sup. Ct. 561, 566, 27 Law Ed'. 
537, from which that Court quoted in support of the conclu-
sion that a g·encrnl statute givlng the United States prefer-
ence as a credit was not applicable to the National Banking 
Act. 
"The provisions of that law and of the national banking--
law being as applied to demands agninst national banks in-
consistent and repugnant, the former Jaw must vield to the 
latter and is· to the extent of the repugnancy superseded bv 
it. The doctrine as to repugnant provisions of different law's 
is well settled and has often been stated in decisions of this 
court. A law embracing an entire subject, dealing with it in 
American Cyanamid Co. v. Commonwealth of Virginia. 27 
all its phases, may t1ms withdraw the subject from the op-
eration of a general law as effectually as though, as to such 
subject, the general laws were in terms repealed. The ques-
tion is one respecting the intention of the Legislature. And 
although as a general rule the United States are not bound by 
the provisions of a law in which they are not expr~ssly men-
tioned, yet if a particular statute is clearly designed to pre-
scribe the only rules which should govern the subject to 
which it relates, it will repeal any former one as to that sub-
ject.'' 
The application of tbe principles of law as thus stated, 
will next be noted. 
(c) The Law Applied. 
It is respectfully submitted that the ·water Control Law · 
purports to cover the entire subject of stream pollution and 
to prescribe its 1·egulation and control. It is considered 
39-.t that but (tlittle argument is neceseary to demonstrate 
the truth of this assertion. The inclusiveness of this 
law, the generality of its provisions, and its state-wide appli-
cation to all persons and industries clisclmrging unclean mat-
ter into the waters of the state, abundantly appear from the 
law itself and are convincing· of the legislative intent to create 
a generality designed to include the entire subject. The 
Water Control Board is a permanent institution designed to 
function through the years for the purpose of reducing 
gradually existing pollution, for the examination and regula-
tion of any new industry or growing· community possessing 
the potentialities of stream pollution. It is reflected as well 
in the authority and power delegated in all aspects of achiev-
ing the ideal of stream purity as nearly as mu11icipal and in--
dustrial conditions will permit. In the subject of pollution 
with which it assumes to deal, there are expressly brought 
all matters of public health, of the health of animals and fish, 
of the availability of water ns a source of present or future 
public supply and its suitability for recreational, commercial, 
industrial, agricultural and other reasonable uses. It is sub-
mitted, the ref ore, that a legislative plan more nearly designed 
to cover the entire subject of control, preventing and abating 
pollution in the waters of Virginia, could hardly be conceived. 
We further submit that in the matter of industrial pollu-
tion the provisions of the "\Vater Control Law and the Fish 
Law, as they were sought to be enforced, present irrecon-
cilable conflicts. Our consideration of the Fish Law is, how-
ever, limited to one phase of its operation, _included in its 
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second clause, making it unlawful to "knowingly cast any 
noxious substance or matter into any water course of this 
state by which fish therein or fish spawn may be de-
40~ stroyed." ~,v c have put aside the first clause1 con-
cerning the use of explosives for the destruction of fish, 
as having no present application. '\Ve likewise leave out of 
consideration the provision of the third clause making it 
unlawful to place in any water course any sawdust, ashes, 
lime, gas, tar or refuse of gas works, since none of these sub-
stances is presently involved. It will be recalled, further, 
that the warrant upon which this case was tried, charges in 
terms a violation of the second clau~e. Limiting our con-
sideration to the second clause, we submit. that it conflicts 
irreconcilably with the rationale and provisions of the w·ater 
Control Law. 
The Fish Law makes it unlawful to inject into any stream 
any substance destructive to fish, and provides a fine for each 
offense. In the light of actualities, there was but one. uncer-
tain factor connected with a posi;:iblc defense in tlie present 
case, whether there were any fish in Piney River September 
5th, 1946. If there were any, the defendant conceded its vio-
lation of this law., and it therefore stipulated that by means of 
the acid disclmrge it did, on September 5th, 1946, east noxious 
substances into Pine,y River by which fish or fish spawn 
therein (if any were then in said stream) might have been 
destroyed. A like concession was made upon the trial of the 
second warrant, in which defendant was likewise found guilty, 
e,·en though at that time it was the holder of a certificate from 
the ,vater Control Board authorizing it to continue to dis-
charge its industrial waste into Piney River. Upon the trial 
of the first warrant it had received notice to file application 
for such a certificate, and upon the trial of the second 
41 '; warrant it actually possessed ,i;such a certificate. 
Thus it ,vill be seen that the discharge of this indus-
trial waste occupies contradictory and legally irreconcilable 
positions. Uncler the Fish Law, the discharge of this indus-
trial waste I1as on two occasions rendered the defendant sub-
ject to fine upon the jud.ument of a court of record. Upon 
the second occasion for which it was thus tried, it possessed a 
certificate from an official body of the State of Virginia, au-
thorizing it to continue the lawful act of waste discharge. 
On the one hand the Fish Law has in effect declared the waste 
to be unlawful. and at the same time thf' ,v ater Control Board 
has given to the industrial discharge its official sanction and 
approval. . 
. From these contrasting situations, it will be seen tllat the 
·water Control Law regards more seriously the subject of 
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:industrial waste than was possible under tl1e Fish Law. The 
.single act of contamination or destruction was punishable by 
fine or imprisomneut, upon the appar('nt theory that a repeti-
tion could thus be prevented. In direct contrast to this simple 
curative process, is the sequence of events contemplated by 
the ·water Control Law. Upon the application of the indus-
try, certificate is issued. Thereafter the Board may require 
the owner "to adopt measures for the reduction of said pollu-
tion and to report progress in that regard,'' and thereupon the 
Board is authorized by Section 9 (8) to issue a sp('cial order 
directing the owner to secure within a specified time such re-
sults as are reasonable and practicable towards the control of 
pollution. If this special order is not complied with, the 
Board may direct the installation of devices for abating 
42,,. pollution, and if these directions 0 are not complied with, 
then (Section 21) an owner failing or refusing to com-
ply with the special or final order of the. Board shall, upon 
conviction, be liable to a fine. Thus it will be seen that under 
the requirements of the old law, an industrial owner is sub-
ject to fine upon proof of pollution without more. Under the 
-·water Control Law, certification, survey, suggested improve-
ments and failure of the owner to comply with these sugges-
tions, and the issued final order of tho Board directing op-
erating results, and the failure of the owner to comply with 
such order, arc specified as conditions precedent to the im-
position of a fine. 
From this brief outline, it is apparent that the pollution 
of 1946 was not considered as lightly by tbe Legislature as 
the Noxious Matter of 1887, nor was it contemplated that 
under modern industrial complexity, pollution could be elimi-
nated and the waters of the stream clarified by legislative 
fiat, as elementary in its conception as was the law of 1887. 
From the foregoing comparison of the plans nud methods 
provided by the two statutes for the remedy and improvement 
of stream pollution, it is readily apparent that the Water 
Control Law was intended to occupy the entire field of legis-
lation concerning the discharge of industrial waste into the 
waters of the state. The plan of operation is comprehensive, 
and covers the entire field of industrial and municipal waste 
and stream pollution, which we submit, was intended to ex-
clude any proceedings under the ancient law. Procedure 
under tl1at law inevitably leads to the contradictory position 
in which the defendant now finds itself, as tlie possessor 
43° 8 of a certificate authorizing it to continue to discharge 
its industrial waste into Piney River, and at the same 
time being subject to fine at the pleasure of the Commission, 
for e,·er:r hour and day during- which it exercises the right 
specifically granted by this certificate. 
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CONCLUSION. 
We respectfully submit that the situation confronting the 
petitioner, both iu its practical and in its legal aspects,, 
abundantly manifests the impossibility of industrial opera-
tion, if the conclusion of the 'frial Court is correct. It is to, 
be assumed that the Vv ater Control Board will go forward 
with its program of exhausting the possibilities of decreas-
ing the pollution of Piney River. A failure on its part to pro-
ceed with this program is an acknowledgment that the plan· 
of stream purification has broken down. ·while the Board is. 
thus proceeding with its plans, there is nothing to prevent 
the Commission from continuing, as of ten. as it sees fit, to 
prosecute the petitioner in repeated proceedings, with ever 
increasing fines, and from seeking by injunctive process to 
stop abruptly the program of industrial waste which the 
Board is •investigating. Such a situation is so intolerable as 
to demand correction. 
Petitioner therefore respectfully prays that this Honorable-
Court will award its Writ of Error and Supenwdeas to the 
judgment aforesaid, and that the holdings of the Circuit 
Court of Nelson County in these proceedings may be re-
viewed and reversed and final judgment entered for this peti-
tioner. 
Counsel for petitioner desires to state orally the rea-
44e sons 0 why the ·writ of Error and 8upersedeas prayed 
for should be granted, and in the event that. the same 
are granted, counsel will file this petition as his opening brief. 
· A copy of this petition was mailed to L. Grafton Tucker, 
Esq., Commonwealth's Attorney of Nelson County, on the 
22nd day of ·November, 1947, and the original will be filed 
within five days with ,Justice A. C. Buchanan of the Supreme 
Court of Appeals, at Tazewell, Virginia, in vacation. 
Respectfully submitted, 
A1IERICAN CYANAMID COMPANY, 
By S. H. 'WILLIAMS, 
its attornev. 
Lynchburg, Virginia. 
November 22nd, 1947. 
The undersigned attorney,, practicing in the Supreme Court 
of Appeals of Virginia, hereby certifies that in his opinion the 
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rulings and orders complained of in the foregoing petition 
should be reviewed by the Supreme Court of Appeals of Vir-
ginia. 
Respectfully, 
S. H. WILLIAMS. 
Received Nov. 27, 1947. 
. . 
A. C. B. 
,vrit of error and !Htperscdeas awarded. Bond $300.00. 
December 11, 1947. 
A. C. BUCHANAN. 
Received Dec. 15, 1947. 
· lI. B. W. 
RECORD 
State of Virginia, 
County of Nelson, To-wit: 
To Any Sheriff or Police Officer: 
·whereas, ,v ebb Midyette, Supervisor of Game Commis-
sion, has this day made complaint and information on oath 
before me, J. B. Massie, Trial Justice of the said County, that 
American Cyanamid Company in the said County did on the 
5th day of September, 1946: Unlawfully cast noxious sub-
stances and matter into Piney River, by which fish therein 
was destroyed, · 
Tl1ese are, therefore, to command you, in the name of the 
Commonwealth, to apprehend and bring before the Trial Jus-
tice Court of the said County, the body (bodies) of the ab~ve 
accused, to answer the said complaint and to be further dealt 
with according to law. 0 38 0 
Given under my hand and seal, this 16 day of October, 1946. 
A copy, Teste: 
J. B. MASSIE (Seal) 
T.-J. 
C. W. EMBREY, Clerk. 
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page 2 } Execution, Judgment, etc., on Reverse Side of 
Warrant. 
Docket No. 3905. 
Commonwealth 
v. 
American Cyanamid Company. 
Executed this, the 16 day of Oct., 1946. 
K. M. BAKER, Sheriff. 
Upon the examination of the within charge, I find the ac-
cused guilty and impose a fine of $25.00. 
11-22-1946. 
J.B. MASSIE, Judge. 




A Copy, Tcste: 
C. W. EMBREY, Clerk. 
page 3 } In the Circuit Court for the County of Nelson. 
Commonwealth of Virginia 
v. 
American Cyanamid Company. 
APPEAL FROM TRIAL JUSTICE COURT ON ·w ARRAN'r 
UNDER CODE SECTION 3305(43). 
STATEMENT OF FACTS. 
American Cyanamid Company, defendant in the above 
action, owns and operates a plant at Piney River Post Of-
fice, Virginia, lying in the Counties of Amherst and Nelson 
and separated by a stream known as Piney River. This plant 
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is operated for the purpose of producing Titanium Dioxide 
from an ore known as Nelsonite. The operation consists of 
a mine and a mill for ore separation, located in Amherst 
County, and a chemical plant located in Nelson County di-
1·ectly across Piney River. 
American Cyanamid Company acquired the chemical plant 
on June 30, 1944, and acquired the mine and mill on Febru-
a1·y 28, 1945. The operation of the cbemical plant and the 
mine embodying the process now used was commenced in 1932 
by a prior owner. For tlrn purpose of simplifying this State-
m-ent of Facts the term "tl1e company" as hereinafter used 
shall be understood to refer to American Cyanamid Company 
as to the ownership of the chemical plant subsequent to June 
30, 1944, and of the mine and mill subsequent to February 
28, 1945, and to the prior owner or owners of said chemical 
plant and mine and mill for periods prior to those dates. 
The ore taken from the mine aforesaid is found 
page 4 } in combination with clay and other undesirable ma-
teiial. When it is dug from t11e mine it is carried 
to the mill, crushed and afterwards the ore is separated from 
the tailings by electro-magnetical and washing processes. In 
the course of the washing· process the undesirable earth and 
material are carried off, suspended i11 water and these wash-
ings returned ii1to Piney River. The material thus intro-
duced into the stream is hative soil, chemically inert and of 
no greater harmful potentialities in the stream than any 
other native soil and sub-soil material of equal fineness would 
be. The presence of this material in the river imparts to the 
water the same turbidity and high solids-in-suspension con-
tent as a seasonal freshet produces. In connection with this 
process the company has commencqd the construr.tion of a 
settling basin, designed to settle out as much of these solids 
as possible, which will later be referred to in detail. After 
the ore is tlms concentrated in the Aml1erst. County mill it 
is carried to the chemical plant in Nelson County where it 
undergoes chemical treatment, designed to extract the titanium 
from the accompanying __ elements. . • 
In thi~ treatment the company employs in its chemical 
plant what is known as the sulfuric acid method of extrac-
tion. This is the method commonly used in all plants pro-
ducing titanium dioxide and no other method is in current 
industrial use by which the same or comparable results can 
be produced as cheaply as by the sulfuric acid method. For 
this purpose the company makes its own sulfuric acid from 
sulfur and at the proper chemical stages introduces this acid 
into its process, with the result that the undesirable matter 
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is separated out and the titanium remains in chemical com-
bination with the acid. In one or more stages of the process 
the titanium is removed from the acid which is 
page 5 ~ thereafter in form so dilute and in content so badly 
mixed with fo1·eign matter as to make it entirely 
unsuitable for further useJ though 1·etaining its character as 
acid. Up to the present hme this acid which is non-recover-
able has been wasted into Piney River; 
From the foregoing it is seen that the company's opera-
tions entail waste in two forms, (1) solids in suspension re-
sulting principally from the milling operation and partially 
from the chemical operation, and (2) dilute acid with accom-
panying ferrous sulphate resulting from the chemical opera-
tion. Waste of both kinds are inevitable and the accumula-
tion of the acid waste is impossible and prohibits continued 
operation of the plant. . 
The effect of the dilute acid being introduced into the river 
is to create a medium unsuitable and impossible for aquatic 
life of all kinds. The company has known since the begin-
ning of its present process in 1932 that the acid discharged 
into Piney River has produced this result, and by means of 
such acid discharge did, on September 5, 1946, and prior there-
to, cast noxious substances into Pin~y River, by which 
fish or fish spawn therein (if any were then in said stream) 
might have been destroyed. It concedes that the presence of 
the solids suspended in the water creates an undesirable ap-
parance in the stream and in its bed, and while the presence 
of these solids may be unfavorable for aquatic life the com-
pany contends that they do not constitute noxious materials 
or make aquatic life in the stream impossible. · 
With respect to the solids discharged into the stream in 
hydraulic suspension from the mill operation, the company 
has contemplated the perfection of a process for settling out 
these solids in a basin to be constructed for the pur-
page 6 ~ pose, so as to return the water to the stream as free 
of solids as settling will accomplish. To this end it 
has purchased land in Amherst County adjacent to the mill 
and has drawn plans for the construction of the basin as soon 
as possible. The company has considered the return of the 
mill waste to the mine excavations, but knowing from its pros-
pecting and charting of the ore body that large quantities of 
ore lie below the present excavation and having designed a 
program of obtaining its future ore sources from these lower 
levels, it believes that it is impossible to dump the mine wastes 
into the mine excavation. When surface mining has pro-
ceeded to the point of exhausting the ore lying above surface 
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level the company will resort to shaft mining, which the pres-
ence of wastes would forbid. 
With respect to the acid wastes from the chemical opera-
tion their storage or accumulation would be impossible. This 
dilute acid is produced so rapidly from the company's pro-
cesses that its immediate disposition is imperative, and ac-
cumulation impedes continued operation so extensively that 
it cannot be seriously considered. 
Any reference to acid includes dilute sulfuric acid {H2804) 
and likewise ferrous sulfate, commonly known as copperas. 
When the latter combination is exposed to the atmosphere 
and water a further chemical reaction results in the con-
tinued production of sulfuric acid. · 
Since the accumulation of acid waste would make opera-
tion of the plant impossible, the problem is one of disposul. 
Other than the method now followed, of wasting this acid into 
Piney River, only two alternative methods are even theo-
retically possible, {a) the neutralization of the acid so as to 
render it harmless when introduced into the river, and (b) 
the recovery of the acid for reepated industrial use. 
page 7 ~ Neutralization is the process of mixing the acid 
.with an appropriate amount of alkali, resulting in 
the production of a substance harmless to aquatic life.- Such 
a process would entail the purchase and utilization of large 
quantities of limestone, the commonest alkali available. How-
ever, limestone is not indigenous to this area and would have 
to be imported with corresponding cost and with diminishing 
prospects of economical operation. The chemical product of 
this reaction is commercially useless and would result in con-
tinued accumulation of worthless solids in .prohibitive quan-
tities. The process of neutralization, the ref ore, is unprofit-
able and impossible and offers no prospects of successful ex-
ploration and is no longer under consideration in the opera-
tion of plants of comparable chemical processes. 
In some plants the waste materials consist of both acid and 
alkali and the two may be brought togetl1er and neutralized 
and thus rendered harmless. Such a coudition does not ex-
ist at this company's plant where no alkali wastes are avail-
able. 
In the matter of acid recovery there is now no process in 
known practical use by which the acid may, within the limits 
of profitable operation, be successfully recovered. The cost 
of making acid is comparatively small and all titanium plants 
produce their own from sulfur as a part of their manuf ac-
turing process. This low production cost of acid automatically 
sets a ceiling on the cost of waste acid disposal, any amount 
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in excess of which spells the difference between profit and 
loss. 
Under·these circumstances and with a view of diminishing 
stream pollution the industries confronted with the 
page 8 ~ problem of acid disposal began in earnest many 
years ago a program of laboratory experimenta-
tion, designed to develop a process for the recovery of dilute 
sulfuric acid upon a prnctical basis. In this effort the steel 
industry is even more vitally interested, due to the fact that 
in the process of manufacturing steel an acid bath is neces-
sary and the acid waste disposal problem is a. large factor. 
A fellowship was for a long time maintained at the Mellon 
Institute by the iron and steel industry and the results of its 
work have been summarize·d and published. The report, pub-
lished bv Mr. Richard H. Doak summarizes the conclusion of 
their investigation, that "no economically sound process ex-
isted which would adequately serve the need of the individual 
plant, whether lnrge or small". Chemical Construction Cor-
poration ( a wholly owned subsidiary of American Cyanamid 
Company), engaged in the designing and construction of 
chemical plants and in research connected therewith, con-
tinued its research on this subject and developed a method 
of acid recovery which at that time appeared promising, and 
a plant using said method was installed for National Lead 
Company at its Sayreville, New Jersey, plant at a cost of 
more than a million dollars. Although this plant represented 
· a substantial investment the process did not prove practical 
and was abandoned and National Lend Company resorted to 
the expedient of loading acid waste into barges and dumping 
it at sea. Competitive plants in New Jersey likewise dis-
posing of dilute acid continue to waste it into the streams 
and bays of that state. Chemical Construction Corporation 
has continued its research and has developed another process 
of practical promise on a laboratory scale. 
American Cyanamid Company, which has the benefit of the 
research accomplishments of Chemical Construe-
page 9 ~ tion Corporation, is now prepared to follow the 
latter's recommendation for the installation of, an 
experimental plant at Piney River designed to test the ef-
ficiency of this process in practical operation. This plant will 
be installed at a cost of $175,000.00 for construction and a 
substantial appropriation bas been made for its operation. 
If this plant is successful the company will next consider the 
construction of a full scale plant at Piney River at a cost of 
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There is now in operation in conjunction with the com-
pany's chemical plant in Nelson County a large compositing. 
:and settling basin through which all acid waste passes be-
fore being discharged into the river. The purpose of this 
basin is to settle out solid matter and to provide for discharge 
-of acid at uniform rate, but this basin does nothing with re-
spect to neutralization or recovery of the waste acid or to-
wards a change of its character. 
The condition of Piney River and its unsuitability for the 
maintenance and development of aquatic life have been under 
the investigation of the Commission of Game and Inland Fish-
·eries of Virginia for a long period of time, dating" back to 
1935. Although the Commission found in the early stages 
that the pollution of Piney River by this plant had destroyed 
·all aquatic life the Commission took no action, by way of pre-
f'IPnting the matter to the attention of the company or other-
wise, until the happening of the events set forth below. 
The company }ias long realized that tlie acid waste dis-
posal into l>iney River has made aquatic life therein impos-
sible. It has periodically inspected and tested the river from 
. its plant to the point wl1ere the stream enters 
page 10} James River at Norwood, and has inspected James 
River for some distance below tliat point. The 
•company has known that its acid waste had destroyed all fish 
in Piney River or even in Tye River and Buffalo River, but 
it believes that the chemical content of J.ames River is such 
that, below tl1e point of entrance of Buffalo River at Nor-
wood, the suitability of James River for aquatic life and all 
other purposes has not been adversely affected by its plant 
'waste disposal. 
On August 16, 1944, Mr. G. W. Buller, Superintendent of 
Fish Propagation for the Commission, made an inspection ,of 
Piney Rivei·, in company with Dr. ·warren L. Moody, Chem-
ist of Richmond, Virginia, acting as such for the Commission. 
lfr. Buller has known since 1932 tliat this plant had wasted 
:acid into Piney River with the resulting destruction of aquatic 
life in that stream. In 1944 Dr. :Moody took samples and 
found the conditions· unsuitable for fish life. He found a 
high content of solids in the stream and a high sulfuric acid 
~ontent, such as would make it impossible for fish to live in 
the stream. The results of their inspection of the river were 
verbally reported to the company with suggestions for the 
improvement of the situation, and later l\fr. Buller wrote to 
the company bis letter of August 18, 1944, reading as fol-
lows: ,, , 
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"American Cyanamide Comp8lly 
Piney River, Vfoginia 
Attention ~ Mr. Hettrick 
Gentlemen: 
Fo1· your infomnation you will find enclosed copies- of' the 
analyses of samples taken on August 10, which are self-ex-
planatory. As these analyses show that conditions are not 
fa,1orable for aquatic life it is our intention to caU 
page 11 ~ at this plant within the veL'Y near futw·e to confer 
with you in regard to tnis problem. 
GWB:si 
Enc. 
Yours very truly,. 
(signed) G. ·w. BULLER, Supt. 
Fish Propagation'' 
This letter was accompanied hy the analysis of samples of 
the stream at several places, not here 1·egarded as pertinent. 
Under date of September 5, 1944, Mr. Buller wrote to the: 
company as follows: 
"Dr. lfoody and I will be at youi· plant about 11 A. M. on 
Thursday, September 7, to discuss the pollution problem with 
you-'' 
Pursuant to this letter these gentlemen called nt the plant 
on December 13, 1944, and stated to Mr. Hettrick, Works 
Manager of the Company, their observations of Piney River. 
The purpose of this conference with the company was to get 
it to work out a method and program by which stream pol-
lution might gradually be reduced, not within the immediate 
future but as a long-time program. Accordingly these gen-
tlemen requested of Mr. Hettrick that the company devise 
some means for settling the solids in suspension and the neu-
tralization of acids. Mr. Hettrick stated to them that the 
company was making its plans to construct a settling basin 
to receive the acid waste from the chemical plant which would 
result in the elimination of a large proportion of solids from 
Piney River and expected to install a clarifier to reduce the 
solids from the mill waste. He also stated that the matter 
of acid disposal had been studied by his company for some 
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time, that there was no method in known pra·ctical 
page 12 ~ use for the elimination, recovery or neutralization 
of sulphuric acid in an operation of that kind, but 
that research by his company and by the steel industries was 
proceeding and that he hoped in time to accomplisl1 some im-
provement in the character and amount of the waste material 
being emptied into Piney River. The representatives of the 
Commission were impressed by the company's interest and 
effort and Mr. Buller accordingly wrote l\Ir. Hettrick under 
date of January 3, 1945, as follows: 
''-Mr. A. B. Hettrick 
American Cyanamide Company 
Piney River, Virginia 
Dear Mr. Hettrick: 
Following our visit and conf ere nee in your office on De-
cember 13 we were very much pleased to learn of the good 
spirit of cooperation and the progress that is being made at 
the Piney River plant of the American Cyanamide Company 
in the treating of the waste before discharging into the 
stream. 
It is our belief tltat the Dorr Clarifier and the settling 
basins will go a long way toward the reduction of harmful 
solids. With these installations in operation it will be de-
. sirable to consider further effluent improvement for the fu-
ture. 
Assuring you that we appreciate your splendid co-opera-
tion, I am, 
Yours very truly, 
(signed) G. 1V. BULLER, Supt. 
GWB:s Fish Propagation" 
Although t11ese gentlemen· had known for several years 
tlmt the company was introclucin~ into Piney River noxious 
material destructive of aquatic hfe, they took no action to 
charge the company with a violation of Code Section 3305(43) 
but refrained from so doing in order to.give the company time 
to increase its improvements. . 
page 13 ~ The Commission did not revisit this watershed 
during the year 1945, or until September 5, 1946, 
when Mr. Buller and Dr. :Moody inspected the stream· and 
. called at the plant. In tho absence of .Mr. Hettrick they were 
met by Mr. C. J. l{:ir~land, Plant Superintendent, who ex-
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plained that Mr. Hettrick was at tl1e time visiting a New Jer-
sev plant of his company in the matter of acid waste dis-
posal. These gentlemen inspected the operation as far as 
they wished and the laboratory assisted them in the comple-
tion of the chemical analysis of the stream samples which 
they took. They noted that the settling basin, provided to 
settle solids from the acid waste, was not as clean as they 
thought it should have been and concluded that the company 
was not making satisfactory progress in the long-term pro-
gram of waste disposal. Had this basin been operating to 
their satisfaction, no action would have been taken, but con-
cluding otherwise, upon his return to Richmond Dr. Moody 
reported to the Commission under date of September 5, 1946, 
as follows: 
''To: Commission of Game and Inland Fisheries 
From: ·warren L. Moody, Chemist 
Subject: Pollution of Piney, Tye and James Rivers by ef-
fluent from American Cyanamide plant located at 
Piney River, Nelson County, Virginia. 
Due to the concentration of acid· and iron _sulphate enter-
ing the Piney River by way of effluent from above plant, 
which is making impossible the stocking and propagation of 
fish and aquatic life in this river, the Tye or the James, it is 
suggested that this matter be turned over to the Law En-
forcement Division. It is further suggested that 
page 14} the Commonwealth's Attorney of Nelson County 
be informed of this matter so that immediate steps 
may be taken to improve existing pollution and prevent addi-
tional pollution of said streams. 
·wL:M:Mc 
(Signed) ·w ARREN L. MOODY, Chemist." 
l\fr. Buller in turn wrote to the company under date of Sep-
tember 18, 1946, as follows: 
"American Cyanamide Company 
Piney River, Vhginia 
Attention: Mr. Hettrick 
Gentlemen: 
On August 26 this office received another complaint of 
. fish dying in the James River just below its confluence with 
the Tye River. 
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On September 5 Dr. "\V. L. :Moody, whom you have met on 
several occasions at your plant at Piney River, and I vis-
ited this plant in com1eetion with the harmful waste that is 
destroying· all aquatic life in Piney from your plant to its 
confluence with the Tye and in the Tye from its confluence 
with Piney River to the James River. It is also adversely 
affecting the James River below the point of entrance of 
the Tye for some distance down stream. · 
I am enclosing a copy of Dr. Moody's report of our in-
vestigation as of September 5. 
We were very much disappointed on our visit of Septem-
ber 5 to find tliat so little had been done at the Piney River 
plant toward improving the harmful waste that is entering 
this stream from the American Cyanamide plant. On our 
former visits and conf ~rences with you we were lead to be-
lieve that you people were sincere and going to make an 
honest effort in correcting this deplorable condition. It DO'\Y 
appears tlmt we have no other alternative than to turn this 
matter over to our Law Enforcement Division. 
I wish to say that Mr. Kirkland was very cooperative on 
our recent visit 
Yours very truly, 




page 15 } To this letter :Mr. Hettrick replied under date 
of October 9, 1946, as follows, sending a copy to 
Commonwealth's Attorney, J. Tinsley Coleman of Nelson 
County, Virginia: 
''Mr. G. \V. Buller, Superintendent, 
Fish Propagation, 
Commission of Game and Inland Fisheries, 
Commonwealth of Virginia, 
Richmond 13, Virginia. 
Dear :Mr. Buller: 
I have received your letter regarding yom· recent visit 
here with Dr. :Moody and I am regretful that I was not here 
at the time of your visit. Unfortunately, Mr. Kirkland has 
only been at Piney River for a short time and has not as yet 
had an opportunity to become familiar with the many aspects 
of our operation and plans. · 
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The conclusion you have reached in your letter regarding 
our attitude in terms of our waste problem here is to us 
surprising and regrettable. On the last visit I had ·with you 
and Dr. :Moody about a year ago, I told you we were putting 
in a sedimentation basin to settle out the solids from our 
waste in our· chemical plant and that we were installing a 
thickener to separate our mine slimes and expected to pile 
the mine waste and return only clear water free of solids to 
the river. Both you and Dr. :Moody were very pleased with 
this proposal and felt this was a constructive program. Both 
of these jobs were carried out as outlined to you at very con-
siderable expense to us and there is no conceivable justifica-
tion for the statement in your letter. 
In terms of our acid wastes, we told you we knew of no 
practicable or feasible method of recovery but that we wcro 
actively studying this problem. It so happens that at the 
time of your visit here I was at our plant at Linden, New 
Jersey where we are operating an experimental pilot plant on 
this problem with some reasonable hope of success. As a mat-
ter of interest, this problem is not a local one but is one that 
is shared by many industries, not only in the United States 
but Abroad aud the process upon which we are working is 
an outgrowth of work•done in England by an English Chem-
ist working on t~e. s~me problem. Our company has brought 
two technicians from England to this country and they have 
collaborated with us in the pilot operation we are developing. 
As you are aware, this sort of development is a long term 
costly time-consuming matter upon which we are 
page 16 } actively working and upon which we are spending 
a great deal of money. · 
. In terms of the mine waste, it so happens that the thick-
. ener which was installed and placed in operation was un-
successful in separating the dispersed slimes and therefore 
other measures seemed necessary. We, therefore, reached 
the conclusion that a large sedimentation basin was the only 
solution as we were unable to flocculate these slimes in the 
thickener and we then proceeded to purchase 30 acres of land 
below the plant for this ·purpose. vVe are building a new· 
flotation mill which we expect to have in operation within the 
next three or four months and at that time intend to dis-
charge all our mine waste into a basin to be constructed on 
the 30 acres of land we have pm·chased. . 
Inasmuch as Dr. Moody, in his report which you attached 
to your lette1·, has recommended that the Commonwealth At-
torney of Nelson County be informed of this matter, I am 
taking the liberty of sending a copy of this letter together 
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with a copy of your letter and a copy of Dr. Moody's report. 
to the Honorable J. Tinsley Coleman, Commonwealth Attor-
ney of Nelson County for his information. 
ABH:Mc 
Yours very truly, 
(signed) AMES B. HETTRICK 
vVorks Manager.'' 
On October 16, 1946, the S1;1pervisor of the Commission 
applied to the Trial Justice of Nelson County for a warrant· 
under Virginia Code Sec. 3305(43), charging that the com-
pany did on September 5, 1946, '' unlawfully cast noxious 
substances and matter into Piney River by which fish therein 
were destroyed". This warrant was issued on that date and 
served October 18, 1946. 
On November 20, 1946, the company received from the 
State Water Control Board, Commonwealth of Virginia, its 
form 101-46, notifyi-ng the company as follows: 
"Pursuant to the provisions of THE STATE WATER 
CONTROL LAW, Chapter 63B, Sections 1514-b 1 through 
1514-b 26, Code of Virginia, you are hereby re-
page 17 } quested to make application for a certificate to 
• continue the discharge of industrial wastes from 
your plant at Piney River into waters of the State: A copy 
of this Law is enclosed for your information. 
This application is to be made on the enclosed form en-
titled "Application for Certificate to Continue the Discharge 
of Industrial Wastes into- ·waters of the State" and, in order 
to insure prompt issuance of your certificate, should be fur-
nished as early as feasible. In any case it must be submitted 
within twelve months from this date. A copy of the applica-
tion form is enclosed for your files. 
Please sign and return the enclosed postal card acknowl-
edging receipt of this 1·equest." 
This form was signed by Mr. Richard Messer, Acting Ex-
ecutive Secretary of the ·water Control Board. 
Accompanying this no.tice was the postal card mentioned 
above and also Form 102, "Application for Certificate to 
Continue the Discharge of Industrial ,vastes into Waters of 
the State". A copy of this form is attached to this State-
ment of Facts. . 
On November 22, 1946, the Trial Justice heard the' evi-
dence of the Commonwealth wider the warrant and a portion 
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of the company's evidence and found the company guilty as 
charged in the warrant and assessed a fine of $25.00, from 
which the company appealed to the Circuit Court of Nelson 
County. 
It is hereby stipulated and agreed by and between J. Tins--
ley Coleman, Jr., Commonwealth's Attorney, and S. H. Wil-
liams, Attorney for defendant company, that the foregoing 
Statement of Facts shall be used i.n the trial and decision of 
tliis case by the Circuit Court of Nelson County on appeal, 
to all intents and purposes as. if the same had been produced 
by documentary evidence and the testimony of wit-
page 18 r nesses, but reserving the right to either party to 
object to the admissibtlity of the same as being 
irrelevant to the issues to be tried. It is further stipulated 
that the record in the Circuit Court of Nelson County shall 
include the warrant aforesaid, the decision of the Trial Jus-
tice, the appeal from tl1e same to the Circuit Court of Nel-
son County, the grounds of defense and the foregoing state-
ment of facts. 
Given under our hands this 19th day of February, 1947. 
(Signed) J. TINSLEY COLEMAN, JR., 
Commonwealth's Attorney. 
(Signed) S. H .. WILLIAMS, 
Attorney for Defendant Company. 
page 19 r COMMON,VEALTH OF VIRGINIA 
STATE ,YATER CONTROL BOARD 
APPLICATION FOR CERTU,ICATE TO CONTINUE 
THE DISCHARGE OF INDUSTRIAL '\V ASTE 
INTO ,v ATERS OF THE STATE 
To: The State ·water Control Board 
.In accordance with the request of the State Water Control 
Board, dated .......... , 19 .... , and pursuant to the State 
Water Control Lmv, Chapter 63B, Sections 1514-b 1 through 
1514-b 26, Code of Virginia, application is hereby made for 
a certificate to continue tlie discharge of industrial wastes 
ii)to waters of the State. 
!~FORMATION· PERTAINING TO THE WASTES 
AND THEIR DISPOSAL AS OF JULY 1, 1946, IS AS. 
FOLLq,vs: (Instructions found on page 4). . 
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1. Owner ............................................... . 
Address .•.•.••..•....•.......•.................... 
2. Name of establishment ............................. . 
. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . ................ . 
Location .(if .different from address above) ..... ; .....• 
.3. Principal Products .......................•......... 
4. Operati911: Plant operates an average of ...... months 
per year. . 
Hours operated per day, Average ...... :Maximum ..... . 
Empl~yees: Number., Average ...... 'Maximum .•...... 
5. Water Supply for: 
Drinking and Sanitary 
Cooling 
Other industrial uses 
Source Treatment 
Uses ........... . 
page 20} 6. Total Water Consmnption: gallons per day, 
Average. . . . . . . . . . . . :Maximum ...........• 
Approximate per cent used for cooling purposes only .... 
7. Name of streams{s) ·or State ,vaters into which sewage 
and industrial wastes are discharged ................. . 
. . . . . ... . . . . . . .. . . . . . . . .. . .. . . . . . . . .. . . . . . .................. . 
8. Sanitary sewage .......... mixed with industrinl waste 
{is or is not) 
discharged and ................ discharged from sepa-
(is or is not) 
rate outlets. • 
Number of sucl1 separate sanitary sewage outlets ...... . 
Sanitary sewage ................ treated separately be-
{is or is not) 
fore discharge. 
Sewage treatment consists of the following units~ ..•... 
.. . . . . . . . . . . . . . . . . . •.• - . .. . . . . . . . . . . . .. . .............. . 
!). Liquid Industrial "\Vaste Discharges 
Liquid or water-borne industrial wastes which are ,dis-
charged into State Waters are listed as follows: ..... ~ .. 
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. Average volume per day during month of peak opera-
tion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . gallons. 
This figure .............. from meter 1·eadings. 
(is or is not) 
This figure estimated by .....................•......• 
. . . . .. . . .. . . . . . . . . . . .. .. . . . . . . .. .. . . .. ........................ .. 
. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . ............... -
Outlets, Number . . . . . • . . . . . . . . . Sizes ..............• 
"\Vastes ............... treated. Note: In the case of each 
(are or are not) 
waste treated, it will be helpful to the Board to have a 
description of the method of treatmentl the approximate 
quantity of waste treated, the location and size of outlet 
from which the treated wastes are discharged, and other 
pertinent information attached hereto as supplemental 
information. 
10. Industrial Wastes, other than liquid, discharged into, 
State waters. 
Wastes other than those refcrrod to above, which are 
disposed of by discharging into State waters are listed 
as follows: . . . . ... : ......................•........• 
Average quantity pe1· day during month of peak opera-
tion .•...........................•................. 
This figure determined by .......................... . 
,v astes ............... treated before being discharged. 
(are or are not) 
In the case of each waste treated, a description of the 
method of treatment, the approximate quantity of waste 
treated, and other pertinent mformation is attached here-
to. 
page 21 ~ 11. Industrial ,vastes Dumped or Stored near 
. State Waters . 
Wastes other than those referred to above. which are 
disposed of by dumping or storing in such locations that 
the wast.es or portions thereof or leacl1ings therefrom 
may gain access to State Watei:s nnd tend to pollute same 
are listed as follows: ............................... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . ............... .. 
Average quantity per day cluring month of peak opera-
tion . . . . . ......................................... . 
This figure determined by ........ ~ ................ . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .............. . 
• • t • • • e e e • • e • • e I e • e.e e • e • e a • • a a e • t a • e • e • • • f • • • I a • • • • 
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The ultimate disposal of these wastes is by the following 
means: ..•......................................... 
• • • • • • • • • * • • • • • • • • • • • • • • • • • • • • • • • • • • ••••••••••••••• 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... ' ............... . 
12. A statement pertaining to plans now under consideration 
for reducing existing pollution ...................... . 
attached to this application 
(is or is not) 




Supplementary information of interest to the Board and 
which should be furnished with the application when it is 
feasible to do so is as follows: 
A. Analytical results for individual wastes and mixed wastes, 
before and after treatment, and as discharged into State. 
,vaters. Of particular interest are analytical results~ 
showing the strength of the wastes as follows: B. 0. D. 
(5-day 20° C.), Total Solids and Suspended Solids, Oxy-
gen Consumed, Alkalinity, and pH. 
B. Analytical results showing quality of water upstream 
from and below the outlet(s) from which industrial 
wastes are discharged. 
C. Maps, plans, or sketcl1es showing (1) ,locations and sizes 
of sewers, conduits, and main pipe lines used for convey-
ing sewag·e and industrial wastes, (2) locations and di-
mensions of treatment plants, and (3) locations qf out-
lets. · 
D. A statement regarding the measures already employed 
toward abating pollution. It would be helpful· to the 
Board to have treatment processes, if employed, indicated 
by a flow sheet. · 
E. Description of experiml'ntal work which has been done 
with the object of finding pra<'ticable methods of treating 
industrial wastes or other wastes. ' 
page 22 ~ INSTRUCTIONS FOR PREPARATION OF AP-
PLICATION FOR CERTIFICATE TO 
CONTINUE THE DISCHARGE OF INDUSTRIAL 
WACTES INTO ·wATERS OF THE STATE 
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Note: Paragraphs in these instructions are numbered the 
same as those in the application. When insufficient space is 
provided, please use additional sheet(s) and .number item 
to correspond with snme item in this application. 
1. The ·name of the owner as defined in the State Water 
Control Law. Section 1514-b 3. 
2. Designate the specific plant or establishment for which 
the application is submitted. 
3. List the principal finished or final products at the loca-
tion covered by the application. 
4. Months of operation is intended to indicate whether the 
industrv concerned is seasonal. It is not necessarv to 
show production time list for periods when the plant is 
shut clown for maintenance purposes. 
5. Self-explanatory. . 
6. Total water consumption is the total amount of water 
actually used. For example, if cooling water is recir-
culated include only t)rn amount of make up water in the . 
total consumption. 
7. If sewage and/or industrial waste is being discharged 
into stream(s) or other State ,vatcrs which are very 
small and therefore not likely to be found on ordinary 
small-scale maps, give also the name(s) of larger 
stream(s) or State ·waters into which it flows. 
8. In describing the method of sewage treatment., it is pre-
ferred that a flow diagram of tl1e process used be at-
tached. 
9. All liquid or water-borne industrial wastes discharged 
into State Waters from sewers, pipes, ditches or chan-
nels, sl1all be described in this section. Use Section 10 
for industrial waste~ disposed of by discharging into 
State Waters and Section 11 for those disposed of by 
dumping or storing near State ,vaters, "Meter read-
ings" is understood to mean figures obtained by use of 
a Venturi meter, weir, Parshnll flume or such other 
measuring device, whether or not equipped with a record-
ing and/or integrating device. If such device is not avail-
able, and the flow is estimated b~y suc]1 means _as the dis-
charge rate of n pump, etc., specify in the blank headed 
"This figure estimated by". 
10. The disposal of any wastes by discliarging into State 
I ,vaters which iis not described in Section 9 above, shall 
be fully explained in this section. The average quantity 
per day to be expressed in gallons, pounds, cubic yards, 
bushels or any customary unit of measure of volume or 
weight used by the particular industry. Explain how 
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the quantity of wastes was determined in the blank fol· 
lowing "this "figure determined by". ,vben actual :fig-
ures are not available give tl1e means b~· which the esti-
mate was made. Treatment of wastes is any operation 
which tends to reduce ~he quantity of wastes or its effect 
upon tlle receiving waters. 
11. List all industrial wastes which are not described in 
either Section 9 or 10 and which a re disposed of by dump· 
ing or storing on land in such a manner as may allow 
polluting material to reach State ,vaters. AU industrial 
waste must be desrribed in one of these three sections. 
The average quantity per day to be expressed in gallons, 
pounds., cubic yards, bushels, or any customary unit of 
measure of vol~me or weight used by the particular in-
dustry. Explam how the quantity- of wastes was deter-
mined in the blank following "t]1is figure determined 
by". ·when actual fi:..rures are not available give the 
means by which the estimate was made. . 
12. If any studies have been made or are contemplated look-
ing toward treatment of wastes or if any plans have been 
prepared for waste treatment plants, it is desired that 
this information be furnished ns an attaclunent to the 
application. 
page 23} In the Circuit Court for the County of Nelson. 
Commonwealth of Virginia 
v. 
American Cyanamid Company 
GROUNDS OF DEFENSE. 
I • 
Upon the trial of this case in the Circuit Court of Nelson 
County, upon al)peal from tlle Trial .Justice Court of Nelson 
County, the defendant will rely upon the following grounds 
of defense: 
1. Upon enactment of the ·water Control-Act (Acts 1946, 
Chapter 399), which became effective ,June 19. 1946, all ques-
tions concerninl! the reduction and Jrradual elimination of in-
dustrial waste from t110 waters of tlrn State and the adapta-
tion of manufacturinA" operations to the policy of the State 
as defined by said Act were thereby delegated to the Water 
Control Board; and nny autl1ority theretofore exercised by 
the Commission with respect to the dischar~e of industrial 
waste into the rivers and wnters of t11e State was thereby 
transferred to the said Board, f_tnd the Commission of Game 
so Supreme Court of Appeals or Virginia 
and Inland Fisheries was without authority on October 16,. 
1946, under the circumstances of this case to prosecute the 
defendant for a violation of Code Section 3305(43) on ac-
count of its industrial waste. 
2. The Trial Justice's Court of Nelson Countv was for the 
reasons aforesaid without jurisdictioi1 to hear and 
page 24 ~ determine any question of the disposal of indus-
trial waste as constituting a violation of the sec-
tion aforesaid arising under the warrant issued in this case 
and the Circuit Court of Nelson County is likewise without 
jurisdiction of the subject matter of this case, such jurisdic-
tion having been delegated by said Act to tl1e \\Tater Control 
Board, for action by it prior to any judicial review by this 
court. . 
3. Upon the enactment of the Water Control Act, the dis-
charge of industrial waste into Piney River by the defendant 
company was no longer unlawful and defendant had the right 
under Section 17 of said Act to continue to discharge said in-
dustrial waste into Piney River without violation of Code 
Section 3305(43), subject thereafter to the proper rules ancl 
requirements of the Water Control Board for the reduction 
of such industrial waste., and the discharge of said industrial 
waste into Piney River by the clefendmit on September 5 .. 
1946, as charged in the warrant was not an unlawful act with-
in the meaning of Code Section 3305(43): 
4. The said '\Vater Control Act amended Code Section 
3305(43), expressly or impliedly so as to require the adminis-
tration of said section to be in accord with the purpose of the 
'"\Tater Control Act and the general policies adopted by the 
Board, namely: to effect a gradual reduction of industrial pol-
lution existing at the time of its adoption as soon as indus-
trial conditions can be conformed to such reduction; and af-
ter the effective date of the said ·water Control Act defend-
ant was no longer subject to the provisions of Section 3305 ( 43) 
for continuing to discharge industrial waste into Piney River 
or for failure to modify its industrial processes in 
page 25 ~ accordance with the rC'quirements and instruetions 
of the Commission of Game and Inland Fisheries, 
theretofore or hereafter imposed, and was no longer subject 
to prosecution under Code Section 3305(43) for continuing to 
discharge industrial waste into Piney River or for failure 
tQ modify its processes as aforesaid. 
AMERICAN CYANAMID CO~IPANY,. 
S. H. WILLIAMS 
Atty. for Defendant. 
Defendant, 
By Counsel. 
American Cyanamid Co. v. Commonwealth of Virginia. 51 
page 26 ~ Virginia : 
Circuit Court for the Countv of Nelson, on Tnesdav, the 
eighteenth day of March, nineteen Jmndred and forty-seven. 
Commonwealth of Virginia, 
v. 
American Cyanamid Company. 
ORDER-JANUARY TERM, 1947. 
This day came the parties by their attorneys and the de-
fendant filed its ground of defense, and upon the joint motion 
of the parties by their attorneys they have leave to file their 
stipulation dated the 19th day of February, 1947~ signed by 
J. Tinsley Coleman, Jr., attorney for the Commonwealth, and 
S. H. Williams, attorney for the defendant, setting forth the 
"Statement of Facts" and the contents of the record upon 
which said case will be heard and decided. 
. And neither party demanding a jury and both parties agree-
mg that the whole matter of law and fact shall he heard and 
determined and judgment given by the Court, it is ordered 
that the case be continued generally. 
page 27 ~ Virginia : 
Circuit Court for the County of Nelson, on Tuesday, the 




American Cyanamid Company. 
ON APPEAL- "WARRANT #3905. 
The Court having on the 26th clay of June, 1946, I1eard 
argument by counsel on agreed statement of .facts in this case, 
and thereupon having taken the same under consideration, 
this day came again the Commonwealth by its attorney and 
the defendant, by its attorne;v., and the Court having maturely 
considered this case upon said agreed statement of facts, doth 
consider that the Defendant is guilty as eharged in the war-
rant, and that it do pay to the Commonwealth of Virginia 
a fine of $25.00 and her coi;;ts in this behalf expended. To 
wl1ich action of tl1e Court defendant, by counsel excepts. 
Thereupon Defendant, by counsel, intimating its intention 
52 Supreme Court of Appeals of Virginia 
to apply to the Supreme Court of Appeals for a writ of error 
and supersedeas to the judgment of this Court, said judg-
ment of this Court is suspended for a period of sh'.ty days 
without bond. 
page 28 ~ State of Virginia, 
County of Nelson, to-wit: 
To any Sheriff or Police Officer: 
WHEREAS, Webb l\lidyette, Agent of Commissioner. of 
Game and Inland Fisheries, lrns this day made complaint and 
information on oath before me, J. B. :Massie, Trial Justice 
of the said County, that American Cyanamid Corporation in 
the said County, did on or about the 12th day of August, 1947, 
.unlawfully or knowingly cast noxious substances or matter 
into Piney River, a water course of the State of Virginia, 
. by which fish therein or fish spawn may be destroyed. 
These are, the ref ore, to command you, in the name of the 
Commonwealth, to apprehend and bring before the Trial J us-
tice Court of the said Connty, the body (bodies) of the above 
accused, to answer the said complaint .and to be further dealt 
with according to law. e .. o!) 
Given under my hand and seal, tl1is 25th day of August, 
1947. 
A copy, Toste: 
J.B. MASSIE (Seal) 
T.J. 
C. ,v. EMBREY Clerk. 
page 29 ~ Execution, Judgment, etc., on Reverse Side of 
Warrant. 
Docket No. 4322. 
Commonwealth 
v. 
American Cyanamid Company 
Exe~uted this tl10 23rd day of Sept., 1947. 
K. M. BAKER: Sheriff 
· American Cyanamid Co. v. Commonwealth of Virginia. 53 
:Upon the examination of the within charge, I find the ac-
re used (Plea of not guilty) guilty and impose a fine of $25.00. 
Ocl 27, 1947. 




A copy, Teste: 




C. W. EMBREY, Clerk. 
page 30} In the Circuit Court for the County of Nelson. 
Commonwealth of Virginia 
v. 
· American Cyanamid Company 
Appeal from Trial Justice's Court on Warrant Under Code 
Section 3305(43). 
STIPULATION AND AGREED STATEMENT OF FACTS. 
It is hereby stipulated and agreed by and between L. Graf-
ton Tucker, Commonwealth's Atforney, and S. H. Williams, 
attorney for defendant company, that upon the appeal by the 
defendant company to the Circuit Court of Nelson County 
from the finding of the Trial Justice of said County, October 
27, 1947, upon a warrant dated Auµ:ust 25, 1947, for an al-
leged violation of Code Section 3305( 43), the Statement of 
Facts as stipulated February 19th., 1947, by the parties for 
appeal to Nelson Circuit Court from the decision of the Trial 
Justice's Court of said County rendered November 22, 1946, 
and filed bv leave of Nelson Circuit Court bv order entered 
March 18, i947, which is lierein incorporated ·by reference as 
fully as if the same were set f ortb herein at length, together 
wit11 the following, namely: 
(n) The certificate of authority issued by the Water Con-
trol Board of Virginia to the defendant company, as of the 
2nd day of April, 1947; 
54 Supreme Court of Appeals of Vir~ia: 
(b) Evidence that said Water Control Board 
page 31 ~ has issued since the date of its organization, June,, 
1946, and as of October 21, 1947, one hundred 
twenty-seven (127) certificates for industrial waste, and one-
hundred forty-five (145) certificates for sanitary sewage, all 
of which are now in full force and effect; 
(c) Letter from I. T. Quinn., Executive. Director of the 
Commission of Game and Inland Fisheries, directed to Mr. 
L. Grafton Tucker, Commonwealth's Attorney of Nelson 
County, Virginia, dated October 1, 1947 ! 
(d) Letter of vVanen L. Moody, Esq., dated Aug. 22, 1947,. 
shall be used in the trial and decision of the appeal of the 
defendant company to the Circuit Court of Nelson County 
as aforesaid, to all intents and purposes a.s if tile eame had 
been produced by documentary evidence and the testimony 
of witnesses, but reserving the right to either party to object 
to the admissibility of the same as being irrelevant to the 
issues to be tried. 
It is further stipulated and agreed that- the record in the 
Circuit Court of N clson County for the hearing of said war-
rant on appeal slmll include the warrant aforesaid, issued 
August 25, 1947, the decision of the Trial Justice, t]1e appeal 
from the same to the Circuit Court of Nelson County~ the de-
fendant's grounds of defense as filed in said Circuit Court 
of Nelson County, upon the hearing of the appeal from the, 
warrant of October 16, 1946, and this "Stipulation and Agreed 
Statement of Facts," and that neither party will demand a 
jury and the whole matter of law and fact shall be 
page 32 } heard and determined and judgment given by the 
Circuit Court of Nelson County. , 
Given under our hands, this 27th day of October, 1947. 
(Signed) L. GRAFTON TUCKER . 
Commonwealth's Attorney of Nelson 
County, Virginia, 
(Signed) S. H. WILLIA1\fS, 
Attorney for. American Cyanamid 
Company. 
page 33 e CO:M~IONWEALTH OF VIRGINIA 
(Seal) 
STATE WATER CONTROL BOARD 
As required by the State Water Control Law, CJiapter 399, 
Acts of Assembly of 1946, this 
American Cyanamid Co. v. Commonwealth of Virginia. 55 
CERTH"lJCATE 
Is issued to 
American Cyanamid Company 
Calco Chemical Division 
Piney River, Virginia 
To continue to discharge industrial waste into the Piney 
River 
Given under my hand this 2nd day of April, 1947. 
(Signed) T. BLACKBURN MOORE 
State ,vater Control Board 
No. 34. 
page 34 e COMMON,VEALTH OF VIRGINIA 
Commission of Game & Inland Fisheries 
Richmond, Virginia 
.Mr. L. Grafton Tucker 
Lovingston, Virginia 
Dear Mr. Tucker: 
October 1, 1947 . 
I acknowledge your letter of September 30th regard.ing the 
Commonwealth versus .American Cyananmid Company. 
I note that this case has been continued until the 27th of 
October. That is all right and we will be ready to meet the 
issue then. 
I concur in your opinion that if carrying the American 
Cyanamid Company into court and penalizing them bv the 
imposition of a fine does not induce them to correct the sit-
uation at their plant, the injunction proceeding route should 
be f ollowecl, restraining the company from diverting effluent 
into the public waters of tlie State. 
Please be assured of my appreciation for your interest. 
Very truly yours, 
ITQ:W 




Supreme Court of Appeals of Virginia 
Mr. M. S. H. ,vmiams, 
Lynchburg, Virginia 
Mr. '\Vebb Midyette 
Ashland, Virginia. 
A COPY. 
page 35 e COMMON,VEALTH OF VIRGINIA 
Office of the 




August 22nd, 1947 
Commission of Game and Inland Fisheries. 
Warren L. Moody, Chemist. 
Subject: Samples collected by \Vardens Cheshir and Hill 
on Augl\st 12th, from Piney, Tye and James 
Rivers. .Fish killed. 
Sample #1. Piney River, above plant, R 29, 
· Not harmful to fish. .. 
Sample #2. Tye, above Piney River,-Not harmful to fish. 
Sample #3. Two miles below Pis.mt-Kills fish in three min-
utes. . , 
Sample contains sulphuric acid plus . ferrous 
Sulphate. 
Sample #4. Tye, below mouth of Piney-Kills fish in 20 
minutes. 
Here dilution at the confluence of Piney and 
Tye has decreased toxicity. 
Sample #5, James. Riv.er below Tye-Kills fish in 30 min-
utes. The presence of sulphuric acid reveals 
the James at this point toxic to fi~h. 
Sample #6, James above Tye,-not injurious to fish, pH7.7. 
Sample #3 was purified to the extent of remov-
ing Sulphuric. Acid and ferrous sulphate and 
page 36 ~ test fish subjected to this same water after re-
moval of toxic substances.-Not harmful to fish. 
In as much as the presence of Sulphuric Acid and ferrous 
sulphate in the Piney River causes these waters to be highly 
toxic to fish and aquatic life and as these toxic chemicals are 
removed, no harm is noticeable to fish, it is concluded tliat 
the admission of these toxic chemicals to Piney River was 
. the cause of fish being killed on above date. 
American Cyanamid Co. v. Commonwealth of Virginia. 57 
T.his is a violation of Sec. 43 of Virginia Game, Inland Fish 
and Dog Laws. · 
Respectfully, 
'\VARREN L. :MOODY, Chemist. 
page 37 } GROUNDS OF DEFENSE. 
Identical in words and figures with those filed by the de-
fendant March 18, 1'947, upon appeal from the warrant of 
C~mmonwealtl1 v. American Cyanamid Company, were filed in 
this cause October 27, 1947. See Grounds of Defense filed on 
above date, and mcorporated in this certificate. 
page 38 } In t11e Circuit Court for the County of Nelson. 
Commonwealth of Virginia 
v. 
American Cyanamid Company 
ORDER-NOVEMBER 1ST, 1947. 
t. 
This day came the parties by their attorneys and tbe de-
fendant filed its, grounds of defense1 and upon the joint mo-
tion of the parties by their attorneys, -they have leave to file 
their stipulation dated October 27, 1947, signed by L. Grafton 
Tucker, attorncv for the- Commonwealth, nnd S. H. Williams, 
attorney for the defendant, setting forth tlie '' Agreed State-
ment of Facts" and the contents of the record upon which 
the said case will be l1enrcl and decided. 
And neither party demancling· a jury, and both parties 
agreeing that tlle whole matter of law and fact shall be heard 
and determined and judgment given by tlie Court, and the 
Court lmving on the 1st dav of November, 1947, heard argu-
ment by counsel upon the ·record aforesaid, the Court doth 
consider that the defendant is g-uilty as charged in tlie war-
1·ant and that it do pny to the Commomvealth of Virginia a 
fine of Twenty-five Dollars ($25.00) and 1ier costs in this be-
half expended, to which action of the Court the defendant by 
counsel excepts. 
And thereupon, the defendant, by rounsel, intimating its 
intention to apply to the Supreme Court of Ap-
page 39 } penis for a writ of eri:or and supersedeas to the 
judgment of tl1is Court, said judgment of this 
Court is suspended for a period of sixty ( 60) clays without 
bond. 
page 40} I, Edward :Meeks, Judge of the Circuit Court of 
Nelson County, who presided at the trial of the 
case of Commonwealth of Virginia v. American .Cyanamid 
58 Supreme Court of Appeals of Virginia 
Company,. in said court at Lovingston, Virginia, September 
23, 1947, upon appeal from a decision of the Trial Justice's 
Court of Nelson County, upon a warrant issued tmder Code 
Section 3305(43), and at the trial of the case of Common-
wealth of Virginia v. American Cyanamid Company, in said 
court on November 1st, 1947~ upon a like appeal from said 
Trial Justice's Court, on a warrant under Code Section 
3305(43), do cestify that the foregoing is a true and correct 
transcript of the-Statements. of Facts and the exhibits there-
with, and of the other incidents of trial of the said causes. 
And I do further certify that the said L. Grafton Tucker; 
Commonwealth's Attorney, had reasonable notice in writing:, 
given by consent for the defendant company, of the time and 
place when and where the foregoing transcripts will be ten-
dered and presented to the undersigned for signature and au-
thentication, for the purpose of making the same a part of 
the record in said cases. 
Given under my hand this 1st day of November, 1947, 
within sixty (60) days after entry of each of the final judg-
ments ·in the causes aforesaid. 
ED,VARD MEEKS 
Judge of the Circuit Court of Nelson 
County, Virginia. 
page 41 ~ I, C. W. Embrey, Clerk of the Circuit Court of 
Nelson County, Vh-ginia, do certify that the fo1·e-
going transcript of the Statements of Facts and other inci-
dents of the trials in the cases of Commonwealth v. Ameriean 
Cyanamid Company, heard and decided in the Circuit Court 
of Nelson County September 23, 1947, and November 1st:, 
1947, respectively, was lodged and filed with me as the Clerk 
of said Court, on the 1 day of November, 1947. 
I fm·ther certify that -the foregoing are true transcripts of 
the records in the aforesaid cases of the Commonwealth of 
Virginia v. American Cyanamid Company, hea1·d and decided 
by the Circuit Court of Nelson County, on the respective 
dates aforesaid, and that notices required by Virginia Code 
Sections 6253 and 6339 were duly given, as will appear by 
paper writings filed with tbe record of said cases, service 
whereof is accepted by L. Grafton Tucker, Commonwealth's 
Attorney for Nelson County. 
The Clerk's fee for making this transcript is $11.60. 
Given under my hand this 3 day of November, 1947. 
C. W. E:MBREY, 
Clerk of the Circuit Court Nelson 
County, Virginia. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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